THE BANKING LAW JOURNAL. 


DEVOTED TO BANKING, FINANCE AND LAW. 


Published Monthly at 27 Thames Street, N. Y. City. Telephone 3060 Cortlandt 
ALFRED F. WHITE, - - Publisher. 








Vot. XXVI. NEW YORK, NOVEMBER, 1909. No. 11. 





THE CENTRAL BANK QUESTION. 
AN ANNOUNCEMENT. 


We begin this month the publication of a series of articles upon 
the now much-discussed subject of the establishment of a central bank 
as the best means for curing our monetary ills. The nucleus around 
which the discussion will revolve, is a draft of a bill to charter such 
a bank, thus presenting the subject in concrete form, with a compre- 
hensive review of the reasons for each section of the proposed charter 
and comments upon the similar provisions in the charters of the cen- 
tral banks of other countries. 

The articles are written by Mr. Maurice L. Muhleman who has in 
recent numbers of the Journal given its readers papers discussing 
foreign systems, elaborating upon the chapters in his book ‘‘ Banking 
Systems of the World.” Mr. Muhleman was one of the few pioneers 
in advocating the central bank plan for this country, having pro- 
posed it during the great silver debates fifteen years ago. His long 
connection with the United States Treasury (during four administra- 
tions as Deputy Assistant Treasurer at New York) gave him special 
opportunities for the study of the subject, which has continued to the 
present day. 

Believing that the gold-standard question should first be definitely 
settled, he gave special attention to that phase of the money question 
until the enactment of the law of 1900; but a number of articles from 
his pen advocating the plan appeared during the intervening period. 
Immediately after the settlement of the gold-standard question by 
that law, Mr. Muhleman began the outline of a definite program for 
the reform, and has written and lectured upon the subject at intervals 
continuously since then. 

Upon two cardinal features of the plan, he has consistently held 
his ground continuously during the decade: (1) that the control of 
the proposed bank must be independent of any one interest or groups, 
preferably giving the Federal Government the dominating power; 
and (2) that the proposed bank shall be supplementary to our indi- 
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vidual bank system and in no wise antagonistic to the local banks, 
but on the contrary to be helpful tothem. Thus his plan is to create 
an institution that shall federate all the banks of the country, to 
serve the whole country, and, as he recently expressed it, render our 
enormous aggregate banking power such a force in international 
finance as it is entitled to be. 

In the course of the years during which Mr. Muhleman argued 
for this method of solving our money problems, he has had the satis- 
faction of seeing a large number of prominent men declare them- 
selves in favor of the central bank plan upon its merits; many of 
these had regarded the plan ideal, but impracticable from a political 
point of view. Yet to-day it has tacitly been adopted by the chief 
party leaders in the dominant political party and indorsed by the 
leading spirits in the American Bankers’ Association. 

The Banxinc Law Journat advocates that system of currency 
which will handle the vast and growing interests of the country most 
adequately; giving to each section the facilities to which it is entitled 
by its productive capacity and its need for the proper development 
of its resources; many sections have now, at times, inadequate facili- 
ties. It advocates a system that will prevent ‘‘ tight’? money which 
hampers or impedes sound commerce and industry and will prevent 
the panic which destroys them. 

Such a system will provide for every sound requirement of busi- 
ness from the farmer, the small merchant and manufacturer, on to 
the largest enterprise, with such funds as each is properly entitled to 
for their legitimate business needs at all times and at a fair cost. 

Under our Constitution the power to coin money and regulate the 
value thereof is conferred exclusively upon the National Govern- 
ment. This grant of power carries with itthe duty of providing the 
people with the best monetary system that can be devised. 

With confidence in their National Government the people should 
not hesitate toapprove a plan which places the system under its con- 
trol, but there must be such a balancing of power that political con- 
siderations and political changes shall not affect its usefulness; and 
the function of providing a circulating medium must be finally di- 
vorced from the fiscal funtions of the Government. 

The assertion that it is impracticable to devise such a system is 
challenged as an admission of our incompetence, as a people, in the 
field of legislation. We have no sympathy with sucha confession of 
weakness. 

The creation of such an institution, as has been well said by 
President Nash of the Corn Exchange Bank, New York, ‘‘will be a 
work of patriotism as signal as any we have ever performed as a 
people.” 

Articles which will aid in evolving such a system will be welcome. 
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ina: hia ae Ot We print on another page an interesting 
Central Bank Pian. paper by Mr. Henry W. Yates, one of Oma- 
ha’s foremost bankers, in which currency re- 
form is discussed from the standpoint of an opponent to the central 
bank proposition. It may be looked upon as the first concrete argu- 
ment against the plan in this campaign. Attention is directed to 
one paragraph which is likely to prove misleading; this is the criti- 
cism of those who characterize our banking system as the ‘‘ worst in 
the world;” Mr. Yates thinks that ‘thistory will probably record it 
as the best.’”’ The fact is that a distinction should be made between 
the banking function and the currency-issuing function. It is in the 
performance of the latter, that the national banking system, although 
far superior toits immediate predecessor, has fallen so far short as to 
deserve condemnation. Our friendliest critics abroad regard a note- 
system that provides for inflation during periods when demand for 
money is lowest, such as we have, as the acme of the ludicrous in 
banking legislation, and this criticism is unquestionably warranted. 
Some togicar_ !t is rather to beg the question to raise as an ob- 
Assumptions. jection to the central bank plan, the plea that the 
Bank of England’s note-issue is rigidly limited in 
volume. It is not necessary in devising a plan of our own to imitate 
the British. Nor is it necessary to permit the central bank actively 
to compete for general banking business with existing banks. It is 
not essential to admit the contention of Mr. Fowler that there is no 
difference between a bank-note liability and a deposit liability, to 
justify the provision for an issue of credit notes as part of an im- 
proved system. It is somewhat uncertain whether Mr. Yates re- 
gards an issue of credit-notes by a well devised central bank, as 
unsafe or not; and whether he contends that the issue could not be 
so well regulated as to obviate either undue inflation or abrupt con- 
traction. We must be very sterile in our ingenuity if we cannot de- 
vise a safe and elastic system, having the experience of other people 
to guide us. For, while it is true that conditions in other countries 
are not identical, it is necessary only to adapt the general principles 
to our conditions to enable us to establish such asystem, devoid even 
of the ‘‘ evil possibilities” which are in very large measure chimeri- 
cal, unless, indeed, we have no patriotism left. 


The Treasury as ™r. Yates does not distinctly voice the objec- 
o Stee. tion, so often urged, that a central bank would 
be subject to political control, but hints at this. 

We are unequivocally of the opinion that this objectionable feature 
can be avoided. There is, however, to be noted the suggestion that 
the powers of the Treasury be enlarged so as to provide some means 
of improvement in our system. In making such a recommendation 
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he loses sight of the pertinent fact that the Treasury is much more 
likely to be under political domination than a central bank, planned 
with all the requisite safeguards, would be; and in the nature of 
things the Treasury could never be made so fully serviceable as a 
bank. The varying needs of business could not be met by varying 
policies, since the laws governing the Treasury must be relatively 
rigid under the most favorable conditions. Finally, entrusting the 
power requisite to ove man, usually appointed partly for political rea- 
sons, is so obviously objectionable as to furnish the strongest argu- 
ment against the plan. 


The London Séa/¢ist in its latest issue also dis- 
A Foreign Critic. cusses the central bank question in connection 

with banking reform; and one of its editors 
is now again in this country to study our system at closer range. 
Since most of its readers on this side of the Atlantic are, like those 
on the other side, inclined to adopt its views without question, it is 
proper to take note of its criticismsof our system. Thus we are told 
that a central bank could prove eminently successful only in the 
event that we adopt the branch bank system for our individual insti- 
tutions. It must be conceded that the individual bank system preva- 
lent here is very expensive compared with the branch system, like 
the Canadian, for example; and this expense will have to be borne 
by our people until the reasons or prejudices against the branch sys- 
tem are removed. But the mere fact that it is expensive is far from 
conclusive as an argument that the introduction of the branch system 
is essential to a successful reform. The co-operative feature that is 
requisite to bring about the most effective utilization of the resources 
can be provided in the central bank plan. In other words the use 
of surplus means of one section in another where means are scant, 
which is the practical point in the S¢a¢zst’s argument, can be regulated 
by the central institution. It means the federation of the units as 
against their supersession by a branch system; federation is practi- 
cable and involves no obstacles based upon prejudices. 


ou Guaieees The second requisite suggested by the Sta/zs¢ 
sateen. is that there must be a change in the matter of 
basing our local bank-note issues upon bonds. 

To this we must agree in principle. Yet even this cannot be admitted 
an essential condition to the success of a central bank plan. We have 
heretofore stated that the people can hardly be expected to perpetu- 
ate the debt merely for the purpose of having bonds to secure bank- 
note issues; and it is undeniable that the present conditions might 
prove troublesome in the event that the Treasury were compelled to 
borrow largely, as in case of a war. Finally it is clear that unless 
we issue more bonds, the bond-secured currency system permits of 
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no expansion and the additional needs of our trade could not be pro- 
vided for, unless indeed the central bank be established. We com- 
mend these arguments to the consideration of those who are still in- 
clined to uphold the existing note-issue system. Upon the other 
hand it is entirely feasible to have the central bank provide all the 
required currency which expansion of trade may call for; and there 
are means readily devisable to re-adjust the local bank-note issues so 
that the country’s interests may be well served. The gradual elimina- 
tion of bond-security is the most conservative way of accomplishing 
this; to undertake to do more would proveimpracticable. But here, 
again, the successful application of that method would be possible 
only with the regulative supervision of a central bank. 


== 


re Considering the concise decision of the Federal 
Responsibility. Circuit Court of Appeals affirming the conviction 
of Charles W. Morse, in connection with the lan- 
guage of Justice Van Kirk upon the duties of directors, published in 
our last number, and the words on the same subject uttered at the 
Chicago Convention by Comptroller Murray and others, it would ap- 
pear to the observant citizen that the directors in the Morse institu- 
tion were far from performing their obvious duties when they per- 
mitted him to rule and ruinit. Very much of the sympathy expressed 
for Morse is probably due to this circumstance, and the belief that 
he has been unduly loaded with obloquy for the bank’s failure. With- 
out sharing in that view which would palliate Morse’s acts, the ap- 
parent immunity given the dircctors is noteworthy. Their respon- 
sibility is at most limited to the contributions to make good the losses 
if any are shown in final liquidation. 


— The further question arises, whether in view of 
of the Question. the principles which should govern, there is jus- 
tification for any man accepting election as 
director of a banking institution, and permitting the publicto believe 
he is conversant with and giving adequate attention to its busi- 
ness, when, in the nature of things and circumstances he knows that 
he either cannot or will not be able to perform the duties as they 
ought to be performed. It should not be a sufficient reason for avoid- 
ing full responsibility in every particular, that his fellow-directors 
excused him from attendance, a fact which the public cannot know 
of; or that he had absolute confidence in his colleagues or in the offi- 
cers of the institution. To permit such considerations to diminish 
the responsibility to the publicis clearly a lowering of the standards 
that should obtain. 
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Tee Qusstian of That there is still much to be done toward rais- 
Excessive Loans. ing standards is evidenced by the declaration 
of the Comptroller of Currency, thatthe practice 
of over-loaning is still too largely indulged in. Not a few bankers 
in past years declared the original limitation in the Bank Act, which 
fixed the loaning margin at 10 per cent. of the capital, too severe, 
and Congress finally extended the margin. It may also be said that 
the penalty, involving a forfeiture of the charter of the offending 
bank, is too drastic. Nevertheless, the law is there; it is known to 
be the law; the Comptroller is bound to see the law enforced, par- 
ticularly when he reports so substantial a proportion of bank failures 
due toover-lending. It may be demonstrated in many instances that 
the limitation is not judicious; it may even be shown that asa whole 
the provisions of the Act prescribing the limitation are unwise. Yet 
it is the lawand until altered it should be observed. The Comptroller 
should have the moral support of all those who want to see conditions 
improved. 


> > sit _oftye © > Iew ac sr A1wvA , 
inkants Ghemeenbes The deposit-guarantee policy has received tw ° 
kindee Sire. set-backs recently; one due to the failure of 
a quite important banking institution in Okla- 
homa, the other in the decision of the Federal Court declaring the 


Nebraska law unconstitutional. In the first case the first test of the 
law practically has resulted in a concerted movement among the 
bankers to have amendments adopted to absolutely take away the 
control of the guarantee system by political officials. In the execu- 
tion of the law, in the instance in quescion, the bankers found much 
to criticise and naturally they desire that a preventive be provided 
against repetition thereof. It is to be remarked that they did not 
propose abrogation, merely correction. As pioneers the Oklahomans 
must of course bear the brunt of the experimental period. But it 
would appear that if the Nebraska decision referred to is sustained, 
it would be found applicable to Oklahoma as well; the point being 
that the requirement of an enforced contribution toa guarantee fund 
is repugnant to the provision in the Constitutions, both of Nebraska 
and the United States, that no person shall be deprived of property 
without ‘‘due process of law.” 


Nebraska Decision The particular question thus raised may 
Far-reaching. prove very interesting, considered apart from 
the other point in the statute, which holds 

that banking business can be done only by an incorporated body. 
The safety fund system adopted by the State of New York in 1829, and 
by other States thereafter, was not abandoned by reason of illegality. 
As has been suggested, if the principle of contributions toa fund for 
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mutual guarantee is not susceptible of being embodied in a banking 
law, the innumerable bills to provide credit-note currency as a means 
of monetary reform, all contemplated illegal acts; for all of them in- 
clude a note-guarantee fund. Without such a fund the credit-note 
system is practically impossible. Yet it has been repeatedly used and 
is now a part of the Canadiansystem. It is doubtful if the Nebraska 
decision will, upon this point, be sustained by the Supreme Court; 
but if it should be, the cause of currency reform would obviously be 
dealt a very serious blow. Hence the subject will be watched with 
special interest. 


Ries Mei Former Comptroller of the Currency Dawes, 
Central Bank. now President of the Central Trust Co. of Chi- 
cago, bases his opposition to the central bank 
plan upon the danger which inevitable political attacks would gener- 
ate. We quote from a report of his views the following conclusions: 

‘*My objections to the central bank idea are as follows: 

‘*First, no theoretical plans can protect in a republic any quasi- 
political institution of real financial power from legislative or dema- 
gogic attack. If the bank is to perform the functions expected of it 
it must of necessity become, as was the case with the second Bank of 
the United States, the greatest single financial power in the country. 

‘*Second, a demagogic or legislative attack upon a large business 
corporation other than banking, having outstanding only funded in- 
,debtedness or being without debt, does not of necessity compel im- 
mediate changes in its busitfess policy; but an attack of this charac- 
ter upon a bank, which, if. it is successful, must owe in the shape of 
deposits immense sums payable on demand, would require on its 
part changes of policy which would inevitably produce dangerous 
financial conditions. 

‘*By creating a central bank, having on deposit a large part of the 
banking reserves of the country, we make the entire banking system 
of the country sensitive to attacks on the central bank, for an attack 
upon the credit of the central bank would be a blow to the credit of 
the banks depositing with it. 

‘*As was the case particularly with the second United States Bank, 
the central bank must runits affairs so as to weather Legislative and 
Executive attacks, which may or may not occur co-incidentally with 
strained financial conditions. If such attacks do not occur during 
the time of strained financial conditions, the policy of the bank in- 
duced by such attacks is liable to create them. Such was the case 
with the serious panic of 1837.”’ 


These points command serious consideration; 
ee and, as Mr. Dawes says at the outset, we must 
obtain light from our ‘‘historical experience.”’ 

The first Bank of the United States was devised by the Federalist or 
Hamiltonian party and was bitterly opposed by the Jeffersonians. 
Eventually, however, those Jeffersonians, who were guided by that able 
expert Gallatin, approved the system. It was due to Madison that the 


Brief Historical 
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Bank was not rechartered in 1811; but he too parted company with 
Jefferson in 1816, and signed the second Bank’s charter. In the inter- 
vening period the country had such a rotten money system that mest 
of the Jeffersonians were glad to take up Hamilton’s remedy. There 
was no political opposition to the second Bank until Jackson’s attack 
in 1829; even then his party refused to follow him until 1832, when 
he was re-elected and imagined that he had a ‘‘mandate from the peo- 
ple’ to destroy the Bank. Again, after its destruction in 1836, an 
era of rotten money ensued; and in 1840 the people voted to restore 
the central bank system, a decision that was defeated by the apostasy 
of Tyler, who became president upon Harrison’s death. Thereafter 
the question was allowed to remain dormant because politicians found 
more exciting issues to engage the people’s attention. 


Giteattene Now, Mr. Dawes admits that in general both these insti- 
Considerea. tutions were admirable ones; but he thinks that we 

should not restore the system now because of possi- 
ble political attacks. The same argument might have been urged 
against the establishment of the gold standard in 1900; and had we 
accepted its force then we would still be without that law for which 
President McKinley received so much credit. Our governmental 
system is, we venture to suggest, vastly more stable than it was in 
the first years of the last century, or even during the era of the Jack- 
sonians. So also is our economic system. A central institution 
stably founded will prove as acceptable as was the second Bank be- 
fore Jackson’s day, when, to quote the biographer of ‘*Old Hickory,” 
hostility seemed to have entirely disappeared. The degree of cen- 
tralization involved in a rational plan is far less than that given the 
Inter-State Commerce Commission, which body fer se has only in- 
significant opponents; and if that degree of centralization is wise, it 
can be demonstrated to be so to the great mass of the people. 


Shalt Timidity Political timidity is the chief bane of our public 
Defeat Reform. men, and is usually exhibited when monetary 

questions are up for consideration. Recall how 
difficult it was to persuade President McKinley to throw aside 
his strong leaning toward silver and come out squarely for gold, 
even after the elections of 1896; with the result that it took three 
years to have the gold standard law enacted. If we are to shy at 
every phantom that is thrown across the path, we will never accom- 
plish anything. The men who have wrought great things political 
in the world were not the ones who feared the demagogues, once they 
were convinced that their own principles were correct. If it be true 
that we have only the demagogue to fear in our endeaver to secure 
a sounder currency system, the problem is not so difficult of solution 
the demogogue is not nearly so fashionable and popular as formerly 
the people have learned a few things, which give clearer vision. 
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BANKING LAW. 


Presentation ot /© this number is printed a portion of the opin- 
Check. ion of the Supreme Judicial Court of Massachu- 
setts in the case of Furber v. Dane, wherein the 
payee of a check was held to have lost certain rights by his failure to 
promptly present the check for payment. It appeared that the 
drawer had sufficient funds on deposit to pay the check and that it 
would have been paid had it been presented at any time up to the 
closing of business hours on the day following the delivery of the 
check. The payee, however, did not present the check until the 
second day after he received it and the drawer had failed in the mean- 
time. The court decided that by retaining the check for two days 
the payee had made the check his own and had no greater rights than 
a general creditor. That is, the deposit was not affected with a trust 
in favor of the payee to the amount of the check. 

With reference to the presentment of a check for payment it is 
well-established law that if at the time of the delivery of a check, the 
bank is solvent and holds funds of the drawer sufficient to pay it, it 
would be a fraud on the part of the drawer, after giving the check, 
to withdraw the money with which it should be paid. But it would 
be unjust to require that, however long the checkholder might per- 
mit the money to remain in the bank, it should be at the drawer’s 
risk. The law has, therefore,declared that a check must be presented 
within a reasonable time, at the expiration of which time the drawer’s 
risk terminates, and the risk is assumed by the holder. This doctrine 
applies to cases in which the bank fails before the check is presented, 
in which event the holder, if he has retained the check beyond a rea- 
sonable time, must bear the loss. What constitutes a reasonable 
time has been definitely fixed by the decisions. Where the payee re- 
ceives a check in the same place in which the bank, on which it is 
drawn, is located, he may preserve recourse against the drawer by 
presentation at any time before the close of banking hours on the 
next banking day following delivery, and if in the meantime the 
bank fails, the loss is on the holder. In a leading English case it was 
said: ‘‘The rule to be adopted must be a rule of convenience; and it 
seems to me to be convenient and reasonable that checks received in 
the course of one day should be presented the next. Is this practice 
consistent with the law merchant? Itcannotalter it. Banks would be 
kept in a continual fever if they were obliged to send out a check the 
moment it was paid in.” Where the payee receives a check from the 
drawer in a place distant from the place where the drawee bank is lo- 
cated, it will be sufficient for him to forward it by post to some per- 
son at the latter placeon the next banking day after it is received, 
and it will then be sufficient for the person to whom it is thus for- 
warded to present it for payment on the day after it has reached him by 
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mail. But, while the drawer will not be discharged where a check is 
drawn on a bank in the same place, if presentment be made on the 
next day, yet, if presentment for payment be actually made on the 
very day on which the check is drawn, and payment tendered, the 
holder cannot then change his mind and leave the funds at the draw- 
er’s risk until the nextday. This was illustrated in the case of Simp- 
son v. Pacific ete. Ins. Co., 44 Cal. 143, where a check was drawn on 
a bank in Sacramento City about nine o’clock in the morning, and 
immediately presented for payment and payment tendered, but de- 
clined. At twoo’clock the same day the holder called again, but 
the bank had suspended business and payment was refused. It was 
held that the drawer could not be bound. Daniels on Neg. Inst.,§ 1592. 

The Massachusetts case referred to presents a somewhat different 
state of facts, but is nevertheless illustrative of the necessity for the 
prompt presentment of checks. 


Presentment of 4 action was brought upon a note payable at 
Note. Spokane, Washington, five years after date, with 
interest at the rate of ten per cent. per annum, 
payable monthly. The note was subsequently placed by the holder 
with a bank in Idaho as collateral and some installments of interest 
were sent to the bank through the mail upon notice being sent by 
mail from the bank to the maker. The action was brought before 
maturity under a clause in the note giving the ho'der the option 
of declaring the note immediately due upon a detault in the pay ment 
of interest. The case is that of Bardsley v. Washington Mili Co., 
decided by the Supreme Court of Washington, the opinion in which 
appears on page 821 of this issue. It was held that the holder could 
not establish a right to declare the principal due without showing 
that the note had been properly presented for the payment of the in- 
terest and that payment had been refused. In the opinion it was 
said: ‘‘The appellant (maker) would not be released from liability to 
pay the principal and interest thereon by any failure to present the 
note or demand payment at any particular time or place. This would 
be true, whatever construction might be placed upon its terms as to 
place of payment; but for determining the right of the respondent 
to exercise his option to declare the whole of both principal and inter- 
est due and collectible upon default in payment of interest install- 
ments we regard the place of payment and the presence of the note 
there, thus furnishing an opportunity to pay, as of vital moment.” 

A question was raised as to the place of presentment but this was 
answered by the general rule that where no place of payment is ex- 
pressed in a bill or note, and in the absence of any agreement or cir- 
cumstance indicating a different intention, the place of presentment 
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is the place where the acceptor or maker resides, or at their usual 


place of business. 
—=——_ 


Ves@ut Gieneunte In the recent decision of State Bank of Pike v. 
of Note. People’s National Bank by the New York Su- 
preme Court, appearing ona subsequent page, 
an interesting question of guaranty was passed upon. The defen- 
dant bank, being desirous of having some of its customers’ notes re- 
discounted made an arrangement with the plaintiff bank, by which 
the latter agreed to rediscount paper to a certain amount. The offi- 
cials of the plaintiff bank, not being acquainted with the customers 
of the defendant, the defendant agreed verbally to stand behind all 
paper rediscounted and to see that it was paid at maturity. The de- 
fendant bank proceeded to send paper to the plaintiff bank under 
the agreement. Three notes were sent along, which had not been 
discounted by the defendant bank, but which were sent direct to the 
plaintiff bank fordiscount. However, the letters which accompanied 
the notes indicated that they were being sent for rediscount. The 
notes were discounted by the plaintiff and the funds placed to the 
credit of the defendant bank. Other notes were sent to the plaintiff 
bank with the request that the proceeds be placed to the credit of, or 
sent to, the makers, with which request the plaintiff bank complied. 
It was held that the defendant bank was liable on its verbal guaranty 
as to the three notes first mentioned. While the transaction was not, 
properly speaking, a rediscount, the plaintiff bank was justified in 
assuming that it was rediscounting the paper and could hold the 
defendant bank. As to the other notes the plaintiff bank had notice 
that the notes were not being rediscounted and was aware that it 
was discounting the paper first hand for the benefit of the makers. 
Even conceding that the arrangement between the parties amounted 
to a guaranty of all commercial paper, sent by the defendant bank 
to the plaintiff, it was held that the defendant bank was not liable, 
for the reason that, as to these notes, the promise would have to be 
in writing. 

The conclusion of the court is based upon the decision of the New 
York Court of Appeals in the case of Milks v. Rich, 80 N. Y. 269. It 
was there settled that where the holder of a promissory note, osten- 
sibly acting for himself, sells the same for a valuable consideration, 
and upon the sale promises orally that the note is good and will be 
paid at maturity, the promise is binding though not in writing. It 
is not such a promise as is required to be in writing by that section 
of the statute of frauds which requires promises ‘‘to answer for the 
debt, default or miscarriage of another person” to be written. But 
it is, in effect,a promise to pay one’s own debt, provided another 
does not pay it. On the other hand the section of the statute of 
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frauds referred to would apply where it appeared that the notes had 
been discounted by the plaintiff bank for the makers themselves. 
For here the promise of the defendant bank would be one to answer 
for the default of another person, and to be binding under the stat- 
ute of frauds it would have to be in writing. 


The transfer of a bill of lading, covering a 
Rights of Holder of . ° ° ° 
Bill of Lading shipment which is to be delivered only upon 
Against Railroad. presentation of the bill, to a bank as security 
for a draft for the purchase price, discounted 
by the bank, transfers title to the bank, so that it can sue the con- 
signee for conversion, where the latter has prevailed upon the railroad 
company to deliver the shipment to a customer without taking up the 
original bill of lading. And where the drawee of the draft repudiates 
it, the bank has a cause of action for damages against the railroad. 
The question came upin New York recently and was passed upon by 
the Supreme Court of that State in the case of Canandaigua National 
Bank v. Southern Railway Company. (See infra.) From the facts 
it appeared that an agent in New York had purchased a carload of 
apples for a produce company in Indianapolis, and that the apples 
were shipped with the produce company named as consignor and 
consignee. The bill of lading contained instructions to notify Messrs. 
N. & R., for whom the apples were intended, upon arrival, and a 
clause which required the delivery of the original bill of lading to 
the railroad company before the company should be authorized to 
part with possession of the apples. The agent drew a sight draft 
upon the produce company for the price of the shipment and, after at- 
taching the bill of lading thereto, had it discounted by the plaintiff 
bank. The railroad company, upon the written order of the produce 
company, delivered the car of apples to Messrs. N. & R., without re- 
quiring the production of the bill of lading, N. & R. paying the pro- 
duce company for the apples. The produce company, however, de- 
clined to accept and pay the draft, claiming that the agent, drawer of 
the draft, was indebted to it in an amount exceeding the amount of 
the draft. On this statement of facts the court held that, notwith- 
standing the words ‘‘Not Negotiable” were printed upon the bill, 
and although the bill was not indorsed by the party who had the draft 
discounted, the bank was entitled to recover. from the railroad com- 
pany. With reference to the conditions in the bill of lading requiring 
the production of the original bill before delivery of the shipment by 
the railroad, the court said: ‘*These conditions are not only for the 
protection of the carrier, but they afford an assurance to bankers to 
whom application may be made for advances upon security of the 
bills of lading that the conditions expressed therein will be respected 
by the carriers.” 





A PLAN FOR A CENTRAL BANK. 


BY MAURICE L. MUHLEMAN, 


Author of * Banking Systems of the World.” 


The first of a series of articles which will embody the complete plan. 


N order that the question of the creation of a central bank for the 
regulation of our money system, now so prominently before the 
public, may be considered in concrete form, the following draft 

of a complete measure for a charter for such an institution, with ex- 
planations of the reasons for each of the provisions thereof, compari- 
sons with the similar provisions in the charters of the leading central 
banks of the world and comments upon suggestions for different 
provisions in other plans suggested in recent years, is presented. 

The general features of the proposed institution may be outlined 
as follows: 

(a) It is to be a dank and not a mere central board or clearing- 
house. 

(4) Its control is to be so arranged for, so that no special interests 
will be able to dominate, the Government being accorded such large 
powers of direction and supervison, as to give it effective preponder- 
ance. 

(c) Far from being designed to compete with existing banks for 
general business, it is to be an adjunct to the present system; the 
federal principle being utilized in a manner somewhat like that em- 
ployed in our governmental system. 

(2) The paramount objects in view are to provide the requisite 
flexibility to the volume of our currency and to utilize, in our inter- 
national relations, the enormous banking power of our country to the 
best advantage for ourselves. (Our banking power far exceeds that 
of any other country and constitutes nearly 40 percent. of the world’s 
aggregate; but it cannot be used effectively because it is scattered 
and cannot be concentrated for united action.) 

(e) Only through such a concentration of all our powers, as illus- 
trated in our central governmental system, can our enormous Na- 
tional resources be adequately utilized for the benefit of the whole 
Nation. So long as other people possess superior instruments for 
monetary purposes they have obviously advantages over us; and all 
experts concede that our chief competitors have superior currency 
and banking systems. 

(f) Experience has demonstrated that these functions cannot be 
satisfactorily performed by direct governmental agency; but that 
they are performed with most gratifying results by a bank over which 
the Government has ivdirect control. 
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THE PLAN 


A Bill to incorporate the Bank of the United States, to provide a more 
flexible bank-note currency, and for other purposes. 


Capirat Be it enacted by the Senate and House of Representatives 
STOCK. of the United States of America, in Congress assembled, 

That a corporation to be known as the Bank of the United 
States shall be established, with a capital stock of one hundred mil- 
lions of dollars ($100,000,000), divided into one million (1,000,000) 
shares of the par value of one hundred dollars ($100) each. 


There are three points for consideration in this section, viz.: the 
title of the Bank; its capital, and the par value of the shares. 

There are some arguments in favor of another title, but the de- 
sirable features are brevity and the use of words that clearly express 
the purpose. The word Bank and the words United States, are es- 
sential, and the title proposed hence furnishes the most concise form. 
The use of the additional word Federal has been suggested, as ex- 
pressive of the purpose; but it is questionable if it would add to the 
dignity of the institution, either at home or abroad. The use of the 
word National has also been suggested; but this would lead to con- 
fusion because we have a class of National banks. 

The capital of the Bank should be large and there is a fair con- 
sensus of opinion that the amount fixed is the proper one. Provision 
is to be made, as will be observed (fos?), for an increase thereof, if 
conditions require. 

The par value of the shares has also been considered; suggestions 
that the unit be five hundred dollars or one thousand dollars, have 
been rejected in reaching a conclusion, since a minimum value in ex- 
cess of one hundred dollars might prove exclusive, and in part defeat 
one of the main objects of the plan—co-operation of the small banks. 

The capital of the Bank of England is 414,553,000 (say $71,000,000) ; 
it has also a surplus of about $15,000,000; the par value of its shares 
is £100. The Imperial Bank of Germany is capitalized at 180,000,000 
marks (say $42,800,000), surplus about $15,500,000; shares are at 
1,000 marks and 3,000 marks. The capital of the Bank of France is 
182,500,000 francs (say $36,000,000) divided into 1,000-franc shares; 
its surplus is about $8,000,000. Austria’s great bank has a capital of 
about $42,000,000; that of Russia $25,000,000. Compared with the 
banking power, the proposed capitalization of the Bank of the United 
States would, hence, not be too large. 


TRANSITORY PROVISIONS. 
COMMISSION ON ORGANIZATION. 


A. That the Secretary of the Treasury, the Secretary 

How of Commerce and Labor, the Postmaster-General, 
ConstTitutTeD. and four other persons to be appointed by the Presi- 
dent, by and with the advice and consent of the Sen- 

ate, for a term not to exceed one year from the date of such appoint- 





A PLAN FOR A CENTRAL BANK. 807 


ment, be and they are hereby constituted a Bank Commission, for the 
purpose of obtaining subscriptions to the capital stock of said Bank, 
arranging for the organization thereof and for the other purposes 
hereinafter set forth. Not more than two of the appointed commis- 
sioners shall be of the same political party, and no two of the seven 
commissioners shall, at the time of such appointment, be citizens of 
the same State. No appointed commissioner shall engage in any 
other business during his term. The compensation of each of the 
appointed commissioners shall be ten thousand dollars ($10,000). 


B. The office of said Commission shall be in the City 

OFFICES AND of Washington, but it may establish branch offices 

ORGANIZATION. or agencies in other cities at its discretion. The 

members shall meet for organization within two 

weeks after the appointed commissioners have been confirmed by the 

Senate, in the office of the Secretary of the Treasury, who shall be 

the chairman of the Commission; a vice-chairman shall be chosen 

from among the appointed commissioners, who shall act as chairman 

in the absence or disability of that officer. A majority of the Com- 
mission shall constitute a quorum. 


C. The Commission may appoint a secretary and such 
OrrIciIAL STAFF experts, clerks, messengers and other subordinate 
AND EXPENSES. assistants, as it may deem requisite, and fix their 
compensation; it may hire suitable offices for its use 
and for temporary banking offices for the Bank, and incur such other 
expenditures as may be necessary for the proper performance of its 
duties; and the sum of two hundred thousand dollars ($200 000) or 
so much thereof as may be necessary, is hereby appropriated out of 
any moneys in the Treasury not otherwise appropriated, to defray the 
expenses of the Commission, includ'ng traveling expenses of com- 
missioners or of subordinates under their orders, to be allowed and 
paid upon proper vouchers therefor, approved by the chairman or 
vice-chairman. The aggregate sum soexpended shall be reimbursed 
to the Treasury by the Bank within two years after its opening for 
business. 


D. The Commission may make rulesand regulations for 
RULEs. the conduct of its business, not inconsistent with the 
provisions of this Act. 


E. The Commission shall divide the United States into 

BANKING eighteen districts, upon lines of commercial con- 

DisTRICTs. tiguity, with the object of having a central banking 

point in each, giving due consideration to the ag- 

gregate banking capital in each; but in constituting a district no State 

shall be divided. Said districts when determined upon, shall be pro- 

claimed officially by the Secretary of the Treasury as the banking 
districts for the purposes of this Act. 


F. The Commission shall, as soon as practicable, pre- 

OPENING pare the necessary books, blanks, circulars of in- 
SUBSCRIPTIONS struction and other material requisite to the busi- 
TO SHARES. ness of obtaining subscriptions to the capital stock 
of the Bank, and provide forthe receipt and proper 

accounting for the proceeds of such subscriptions. Not less than ten 
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per cent. of the amounts severally subscribed to said capital stock 
shall be immediately payable; a further forty per cent. thereof shall 
be paid in upon ten days’ notice from the Commission that one-half 
of the capital has been subscribed; all moneys received on account of 
such subscriptions shall be deposited in the Treasury of the United 
States or a sub-treasury, to be held to the credit of the Commission. 
The remaining fifty per cent. of said subscriptions shall be paid in 
upon thirty days’ notice that the Bank has been opened for business. 


G. The Commission shall, as soon as one-half of the 
ORGANIZATION capital stock of the Bank has been subscribed, ap- 
oF Bank. point a day for meetings of the subscribers to the 
shares in the several districts hereinbefore provided 
for, at which meetings the said subscribers shall elect from among 
themselves the number of directors of the Bank to which each dis- 
trict is entitled by the provisions of this Act, and notify the Com- 
mission of such elections. Within thirty days after such election the 
Commission shall convene the directors so chosen, to meet in the 
City of Washington for the purpose of organizing the Bank; and 
when such organization has been effected, the Commission shall 
transfer to the duly designated officers of the Bank, the moneys paid 
in upon subscriptions to the capital stock. 


H. The Commission shall supervise the transfers of 
MISCELLA- funds to the Bank from the Treasury of the United 
NEOUS. States as hereinafter provided. 


I. Upon the completion of the duties aforesaid the 
Commission shall within thirty days close up its 
affairs, and thereupon its existence shall expire. 


It is desirable that the work preliminary to the opening of 
the Bank for business shall not be left entirely to Government 
officials; hence a mixed Commission of officials and private citizens 
is created. The Government is represented by the heads of the three 
departments most directly connected with general business; in order 
that the Commission may not be entirely composed of adherents of 
the administration, the minority party is given representation; and 
it is contemplated that the citizen-members shall give their entire 
time to the work; that there shall be a geographical distribution of 
the membership of the body; and, finally, that they shall complete 
their work in a year’s time. 

The Commission is to act as an organization committee for the 
Bank and have full charge of the affairs during the formative period 
necessarily intervening before the institution is ready for business. 
The expense of the organization is to be advanced by the Treasury, 
but eventually to be reimbursed by the Bank. 

These provisions in the Act are transitory and are to be elimina- 
ted from the charter proper after the Bank is a going concern, just 
as the temporary framework to facilitate construction of a building 
is removed after its completion. 
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Sec.2. That the Secretary of the Treasury is hereby 
DisTRIBUTION authorized and directed to subscribe and pay for, two 
or SHARES. hundred and fifty thousand (250,000) shares of such 
capital stock on behalf of the United States; and the 
remaining seven hundred and fifty thousand (750,000) shares shall 
be set aside to be subscribed for by banking institutions (including 
trust companies engaged in commercial banking business) incorpor- 
ated under the laws of the United States or of any State, now exist- 
ing or hereafter to be created. Each institution shall be entitled to 
subscribe for one share, and for one additional share for each two 
thousand five hundred dollars ($2,500) of its fully-paid capital; but 
each institution desiring to acquire said shares shall subscribe for 
at least one-half of the number of shares to which it is entitled as 
herein provided. A certificate under oath of the president, or, in 
his absence, of two directors, of an institution, setting forth the 
amount of its paid-up capital, shall be evidence to determine the 
number of shares to which it shall be entitled to subscribe. 


In the distribution of the capital, the Government, representing 
all the people, is to acquire one-fourth, and the national and State 
banksand trust companies doing banking business,are to be permitted 
to acquire the remainder. It is true that the Government might be 
accorded all the powers requisite without having it acquire shares; 
but the actual ownership of shares is regarded most desirable. 

The acquisition of shares by the general public is not provided for, 
for the reason that it would be impossible to control the disposition 
of shares so acquired, and prevent their being bought up by special 
interests to obtain a larger measure of dominance in the organization. 
Confining the holdings to the banks and making the certificates non- 
negotiable (as provided for in a subsequent section), effects a wide 
distribution of the stock and renders the purchase of control of the 
Bank exceedingly difficult—well-nigh impossible. 

The right to acquire the snares is not confined to the national banks, 
because such a course would tend to defeat one of the main purposes 
of the plan; the number of State banks and trust companies doing 
banking business is greater than that of the national banks; their 
capital is nearly as great; a very large number of the State banks 
have small capitalization, serving small communities, and it is essen- 
tial that these be brought into direct relation to the proposed system. 

In 1908 the number and capital of the institutions under considera- 
tion, as reported to the Comptroller of the Currency, were as follows: 

Numiber. Capital. Average Capital. 
National Banks........ 6824 919 millions $134,600 
State Banks 11220 503 millions 44,200 
842 278 millions 332,500 


18,886 1700 millions $ 90,000 
There are actually more State banks than the number given, since 
some of them do not report; and new banks of allclasses are continually 
being organized. The minimum capital of national banks is $25,000; 
the minimum capital of State institutions is $1,000. Based upon the 
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capital alone, the 750,000 shares would average about 4% shares to 
each $10,000 of capital; or about 40 shares to the average capital of 
$90,000 shown by the table. Each institution should have the right 
to subscribe for at least one share, and for additional shares in pro. 
portion to its capital; and it should be compulsory to subscribe for at 
least one-half of the shares proportioned to capital to which each is 
entitled, in order to becomea member of the system. The maximum 
number is fixed so that there is ample margin to provide for institu- 
tions not included in the above table. 

The shares of the leading foreign central banks are all privately 
owned except in the case of Russia and Sweden, where the entire cap- 
ital belongs to the Governments; and in Norway, Japan and Switzer- 
land where a part is owned by Governments; in Germany, the Govern- 
ment reserves the right to buy the stock at stated periods. In Switzer- 
land, which adopted its plan in 1907, the experience of all other coun- 
tries was considered in devising the law; individual banks had the note- 
issuing power, and these were allotted, and took, a part of the stock. 

In the case of the former Bank of the United States (chartered in 
1816) the Government subscribed for 20 per cent. of the capital of 
$35,000,000. 


Sec. 3. That the capital stock of the Bank may be 

INCREASE increased upon an affirmative vote of not less than 

OF CAPITAL. two-thirds of the entire board of directors, and shall 

be increased when it shall become necessary to provide 

for subscriptions thereto on behalf of newly created banking institu- 

tions or of such as have increased their capital; but the capital of the 

Bank available for subscription by banks shall never exceed in amount 

five per cent.of the paid-up capital of all the banking institutions in the 

United States entitled by this Act to subscribe therefor, as such capi- 
tal is reported by the Comptroller of the Currency. 


It is obviously desirable to provide a margin for expansion within 
a limitation; so that new banks may become members of the organi- 
zation. 


Sec. 4. That the certificates of capital stock of the 

Stock Nor Bank shall not be negotiable, but shall be redeemable 

NEGOTIABLE by the Bank at par in the event of the liquidation of 
any institution holding the same. 


This provision is designed to prevent the possibility of accumu- 
lation of shares by any one or more interests. It will be necessary 
in order to acquire control of the shares to purchase the banking in- 
stitutions outright, scarcely a possible contingency; yet were such a 
step contemplated, control of the central bank would not be acquired 
at once, since the directors are not all to be chosen at one time; 
meanwhile Congress would in such event have ample time to modify 
the law to prevent such action. 


(To be Continued.) 





THE NEGOTIABLE INSTRUMENTS LAW. 


A SERIES OF PRACTICAL ARTICLES RELATIVE TO THE 
LAW OF NEGOTIABLE INSTRUMENTS. 


CITING RECENT AND IMPORTANT DECISIONS. 


(These articles were commenced in the July issue.) 


ll. FORM AND INTERPRETATON (Continued). 


SUMS PAYABLEIN INSTALLMENTS WITH PROVISION AS TO DEFAULT 
IN PRINCIPAL OR INTEREST. 


ILLS and notes, payable in installments, with or without provis- 
ions making them immediately due, either absolutely or at the 
option of the holder, upon default in the payment of princi- 

pal or interest, were generally held to be negotiable under the com- 
mon law, and the doctrine of the common law in this regard has 
been perpetuated in the Negotiable Instruments Acts. In section 
21 (of the New York Act) it is provided that ‘‘the sum payable is 
a sum certain within the meaning of this act although it is to be 
paid by stated installments, or by stated installments with a provision 
that upon default in payment of any installment or of interest the 
whole shall become due.” 

Markey v. Corey, 108 Mich. 184, (1895), involved a series of five 
promissory notes aggregating twenty-five hundred dollars. Across 
the face of each was written: ‘*This note is given in accordance with 
the terms of a certain contract under the same date, between the 
same parties.”” In the contract was a provision reading as follows: 
‘‘But in case said payments shall not be made as above provided, and 
in case either or any of said payments shall remain unpaid for the 
perio’ of 90 days, then the party of the first part shall, at his option, 
have the right to declare the whole remaining amounts represented 
by said notes to have become due and payable.” 

It was held that the negotiability of the notes was not affected by 
the provision quoted. 

The same question was before the Supreme Court of the United 
States in Chicago Railway Co. v. Merchant’s Bank, 136 N. S. 269, 
where it was held that a recital that the note in suit was one of a 
series, and that upon default in payment of any one of the series the 
note in suit should become due, did not render the note non-negotiable. 








For convenience, the New York statute will be used as the basis for these arti- 
cles. The section numbers referred to therefore will be the numbers that appear 
in that statute. All questions relative to or suggested by it will be answered by our 
Legal Department. 
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In an early Michigan case, Wright v. Irwin, 33 Mich. 32, an action 
was brought on the following note: 

‘*For value received, I promise to pay to the Northern Central 
Michigan Railroad Company or bearer, the sum of fifteen hundred 
dollars, to be paid twenty per cent. a month from the first day of 
July, 1871, towards the right of way and grading said railroad from 
Jonesville to the city of Lansing.” The instrument was held to con- 
tain all the elements required in a negotiable promissory note. It 
was a promise to pay a ‘‘certain sum of money in definite install- 
ments at specified times,”’ involving ‘‘no contingency, no alternative, 
no uncertainty.” 

A somewhat similar instrument was sued on in White v. Smith, 
77 Ill. 351 (1875). The note was worded as follows: 


$50.00 Monticello, Ill., April 17, 1866. 

For value received, I promise to pay to the Monti- 
cello Ratlroad Company, or order, the sum of $50, 
to be paid in such installments and at such times as 
the directors of the satd company may, from time 
to time, assess or require. J. W. White. 


This instrument was also held to be negotiable, being, in effect, 
payable on demand, or in installments on demand. 

In Goshen Turnpike Co. v. Hurtin, 9 Johns 217, a promise to pay 
$125 for five shares of the capital stock of a corporation, in such 
manner and proportion asthe president, directors and company should 
from time to time require, was held to be negotiable. 

In Carlon v. Kenealy, 12 M. & W. 139, an English decision, it was 
held that a note payable in installments, subject to a condition that 
upon default being made in the payment of the first installment the 
greater amount should become due, is negotiable, and, in deciding 
the case it was said: ‘‘Almost every note payable in installments has 
such acondition. It is nota contingency. It depends upon the act 
of the maker himself, and on his default it became a promissory note 
for the whole amount.” 

A promissory note contained a provision that, upon default in the 
payment of interest, the whole amount should become due immed- 
iately at the option of the holder and should then draw a greater rate 
of interest. In deciding in favor of the negotiability of the instru- 
ment, the court in Clark v. Skeen, 61 Kans. 526, said: ‘Stipulations 
like these are not inconsistent with negotiability. According to the 
mercantile law, negotiable paper is required to be certain as to time 
and amount, but the note in question, as will be observed, fixes a 
certain time for payment, and the fact that it may become due at an 
earlier time depends on the maker himself. 
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In Smith v. Champion, 102 Ga. 92, (1897), it appeared that Smith 
had borrowed from Champion a considerable sum of money, giving 
therefor a promissory note due five years after date, with interest at 
the rate of eight per cent. per annum until paid. At the same time, 
Smith also executed and delivered to Champion several other notes 
for the semi-annual interest to accrue upon the main note, and by a 
contemporaneous written contract agreed that in case of any default 
in the payment of any one of the several interest notes, the entire 
debt should become immediately due. Default having been made in 
the payment of one of the interest notes, Champion brought suit 
for the recovery of the entire debt, but subsequently abandoned his 
action. Afterward default was made in the payment of two more 
of the interest notes and Champion brought another action for the 
principal and all the interest that had become due and remained 
unpaid. The note was held negotiable and Champion was permitted 
to recover, it being also held that the fact that the action in the first 
default had been abandoned did not preclude Champion from suing 
upon a subsequent default. 

Where a note provides expressly that delinquency in payment of 
any interest ‘‘shall cause the whole note to immediately become due 
and collectible,” the note becomes due absolutely upon default, and 
not merely at the option of the holder, so that one taking the note 


after a default in interest is a transferee after maturity and takes the 
instrument subject to the equities between the original parties. 
Hodge v. Wallace, 129 Mich. 84. 


PROVISION FOR EXCHANGE DOES NOT AFFECT NEGOTIABILITY. 


There have been decisions to the effect that an agreement to pay 
exchange destroys the negotiable character ofthe paper. It has been 
so held in South Carolina, Indiana and other States. It has been argued 
that an instrument payable ‘‘with exchange” on another place cannot 
be regarded as a negotiable bill or note for the reason that the fluctua- 
tions in the rate of exchange make it impossible toascertain the amount 
payable when the instrument is issued, and because, if this were 
not so, extrinsic evidence would be necessary to ascertain the amount 
due at maturity. In Chandler v. Calvert, 87 Mo. App. 367 (1900), anote 
was made and dated at Kansas City, Mo., for $400, due 3 years from 
date, with 8 per cent. interest, ‘‘ principal and interest payable in New 
York Exchange,” at the National Bank of Kansas City.” The note 
was given by the defendant to one Green, and by him indorsed to the 
plaintiff for value before maturity and without notice of any defense. 
The defendant contended that by reason of the provision for exchange 
the note was non-negotiable. And the court supported the contention, 
saying: ‘The rule is firmly established that it is requisite to the ne- 
gotiability of a written instrument that the money promised to be 
paid must be a certain and definite sum. But what variation from 
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the ordinary contract, which makes an ordinary negotiable note, will 
be considered as rendering it uncertain and non-negotiable, is not 
determined by the authorities with uniformity. In this State it was 
held in an opinion by Judge Bakewell that a bill of exchange drawn 
at St. Louis ‘ with exchange on New York’ was not negotiable on ac- 
count of the uncertainty of what sum the exchange would be; the rate 
of exchange being in a constant state of fluctuation. Fitzharris v. 
Leggatt, 1¢ Mo. App. 527. In our opinion that case states the correct 
rule, since we in this State hold strictly to the rule that the sum to be 
paid must be set forth with certainty and not be subject to any con- 
tingency. * * * Negotiable notes, in commercial dealing, occupy the 
same place that money does. They pass from hand to hand as money. 
It, therefore, seems to be clear that anything embodied in the contract 
which renders the amount therein to be paid uncertain, ought to de- 
stroy the negotiability of the paper, if we pay the least attention to 
the definition of such commercial security and the object and purpose 
of its being brought into use.” 

In Nicely v. Winnebago National Bank, 18 Ind. App. 30, it was 
said: ‘*Negotiable paper which enters so largely into the commercial 
exchanges of the world in the interest of business transactions, should 
bear upon its face no element of uncertainty or doubt. As was said 
in one case, it should be a ‘courier without luggage,’ and this it can- 
not be unless upon its face it is freed from uncertainty. Whenit pro- 
vides for the payment of any sum by the way of exchange, and does 
not provide for the rate or amount to be paid by its express terms, 
then the amount to be paid at maturity is uncertain, and it becomes 
non-negotiable. 

Similar decisions, holding a provision for exchange to destroy ne- 
gotiability, have been made in Missouri, Illinois and Iowa, but the 
adoption of the Negotiable Instruments Law in these States has brought 
into force that sectionof the act (section 21 of the New York statute) 
which provides that ‘‘the sum payable is certain within the meaning 
of this act, although it is to be paid with exchange, whether at a fixed 
rate or at the current rate.” 


(To be Continued.) 


ORGANIZATION OF NATIONAL BANKS. 


During the month of September, 1909, 40 applications to organize national banks 
were received. Of the applications pending, 33 were approved and 9 rejected. In 
the same month 24 banks, with total capital of $2,025,000, were authorized to begin 
business, of which number 14, with capital of $350,000, had individual capital of 
less than $50,000, and 10, with capital of $1,675,000, individual capital of $50,000 
or over. The total number of national banks organized is 9,550, of which 2,538 have 
discontinued business, leaving in existence 7,012 banks, with authorized capital 
of $963,201,935 and circulation outstanding secured by bonds $676,386,040. 





This Department embraces all the newly decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


REDISCOUNT. 


Verbal Promise of Bank to Hold Rediscounting Bank Harmless. 


State Bank of Pike v. People’s National Bank, New York Supreme Court, Special Term, Cattaraugus 
County, July 7, 1909. 118 N. Y. Supp. 641. 


The plaintiff bank agreed to rediscount paper for the defendant bank, upon the 
verbal promise of the latter to protect the plaintiff from loss. Certain notes, indorsed 
by the treasurer and teller of the defendant bank, were sent to the plaintiff, dis- 
counted, and placed to the credit of the defendant bank. The notes had never been 
discounted by the defendant bank; but, though the transaction was not, properly 
speaking, a rediscount, the defendant bank was held liable. 

Other notes were sent to the plaintiff bank by the defendant and discounted by 
the former, the proceeds being placed to the credit of the makers. As to these the 
defendant bank was not held liable on its verbal guaranty. The notes were dis- 
counted for the makers, and the guaranty by the defendant, being a promise to answer 
for the default of another, to be valid under the statute of frauds, would have to be 
in writing. 


Action by the State Bank of Pike against the People’s National Bank 
of Franklinville and its receiver. Judgment for plaintiff in part. 


Wuee ter, J. This action is brought to recover upon an alleged 
verbal guaranty of the payment of certain promissory notes alleged 
to have been rediscounted by the plaintiff bank for and at the request 
of and for the benefit of the defendant bank. The material facts in 
the case are these: 

The State Bank of Pike is an incorporated bank located at Pike, 
N. Y., and Mr. Greenleaf S. Van Gorder was its president. The 
People’s National Bank of Franklinville, N. Y., was a national bank 
located at Franklinville, N. Y., and one Edwin D. Scott was its cash- 
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ier. One Roy W. Van Hoesen was a teller and a bookkeeper in the 
People’s National Bank of Franklinville, N. Y. Sometime in July, 
1906, Mr. Van Hoesen, at the request of Mr. Scott, the cashier of the 
Franklinville Bank, called on Mr. Van Gorder, the president of the 
Pike Bank, and told Mr. Van Gorder in substance that he had been 
directed to visit Pike and see either Mr. Lyon, the cashier of the Pike 
Bank, or Mr. Van Gorder, its president, and ascertain whether or not 
the Pike Bank could rediscount some customers’ paper for them. Mr. 
Van Gorder replied the Pike Bank was in funds, and, if they (mean- 
ing the Franklinville Bank) would send over some customers’ paper 
that was all right, he thought the Pike Bank would be able to ‘‘take 
some on” for them, but that he would first have to talk with Mr. 
Lyon, the cashier of the Pike Bank, who was then absent. Van 
Hoesen said they would want to rediscount some paper from time 
to time as they might need funds; that they were a new bank, just 
organized; that they had customers that they had to take care of, 
who had brought their accounts to the bank, and it was necessary to 
take care of them. Mr. Van Gorder replied he knew nothing about 
Franklinville people, and would know nothing about the reliability 
and responsibility of the makers of the notes in that locality. Van 
Hoesen replied they would send good paper and save the Pike Bank 
harmless—protect it against any loss—and would see that all paper 
was paid at maturity. Mr. Van Gorder replied he would only make 
loans to the bank, feeling and knowing that the Pike Bank was abso- 
lutely protected in the matter, and would have to do that in order 
to protect himself with the directors of the bank. 

Some time later Van Hoesen called up the Pike Bank on the tele- 
phone, and inquired from Mr. Van Gorder, the president, whether he 
had talked the matter over with Mr. Lyon, the cashier of the Pike 
Bank. Mr. Van Gorder stated he had, but told Van Hoesen he wished 
to talk with Mr. Scott, the cashier of the Franklinville Bank. Mr. 
Scott then came to the telephone, and Van Gorder then referred to the 
previous talk he had had with Van Hcesen, and said that Van Hoesen 
had told him (Van Gorder) at Pike that whatever paper was sent over 
would be good paper, would be customers’ paper, ‘‘and that you 
(meaning the Franklinville Bank) would see that it was paid at maturi- 
ty; that you wanted to help out these people, and take on some paper 
because they were customers of yours.” Scott replied: ‘‘ Yes; thatis 
all right.”” And it was then arranged that the Pike Bank would take 
on from $2,000 to $3,000 of paper. Scott then assured Van Gorder 
that ‘‘on all the paper that we send over there you need pay no special 
or particular attention to the makers of the notes, because we will 
stand behind it.” 

The version of these conversations as testified to by Van Hoesen 
differs in some respects from that given by Mr. VanGorder, and is more 
favorable tothe defendants. Even upon the version of Mr. Van Gorder, 
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it will be seen there is room for argument as to whether all paper to 
be sent the Pike Bank was to be in the nature of rediscounts for the 
Franklinville Bank, or in part paper to be discounted primarily for cus- 
tomers of the bank and for their accommodation, with the guaranty 
of the Franklinville Bank behind it. The plaintiff claims, however, 
by virtue of this guaranty, the right to recover the amount of certain 
promissory notes discounted by it, which the makers failed to pay at 
maturity. None of these notes in question was indorsed by the de- 
fendant bank, save one, and if any recovery is to be had it must be by 
virtue of a verbal guaranty of payment. 

The first question presented for consideration is as to the validity 
and binding force of such guaranties. It is contended by the defend- 
ants that such guaranties are within the statute of frauds, and not be- 
ing in writing, are therefore voidin law. Ever since the decision in 
the case of Milks v. Rich, 80 N. Y. 269, 36 Am. Rep. 615, it has been 
finally settled in this State that where the holder of a promissory note, 
ostensibly acting for himself, sells the same for a valuable consider- 
ation, and upon the sale promises orally that the note is good and will 
be paid at maturity, the promise is not within the statute of frauds, 
and the promisor is liable thereon in case of nonpayment. The court 
said: 

“The defendant's promise may be regarded, in effect, not asa collateral promise 
to answer for the debt of Marsh but as a promise to pay the plaintiff the money he 


had had, in case Marsh did not pay him, like the promise of one to pay his own debt, 
in case a third person did not pay it.” 


The distinction to be drawnis perfectly plain. IfA. sells his note, 
or another’s note, to B., and U. verbally guarantees the payment at 
maturity, such promise falls within the condemnation of the statute 
of frauds as being the promise to answer for the debt or engagement 
ofanother. If A., however, being the owner of another’s note, trans- 
fers it for a valuable consideration to B., and at the same time guar- 
antees payment, then the promise of guaranty becomes an original 
undertaking between A. and B., and is enforceable, as heid in Milks 
v. Rich, 80 N. Y. 269, 36 Am. Rep. 615. In the light of the above rule 
and distinction, we proceed to an examination of the various notes 
upon which a recovery is sought in this action. 

Among the notes in question was a certain note for $1,000, dated 
December 30, 1907, payable four months after date, made by the Frank- 
linville Veneer & Lumber Company, to the order of R. W. Van Hoesen, 
secretary, and indorsed by R. W. Van Hoesen, secretary, R. C. Burn- 
ham, E. D. Scott, R. W. Van Hoesen, and the Franklinville Bank. 
This note was a renewal of a prior and original note, dated Avgust 
30, 1907, for a like amount, which was discounted by the Pike Bank 
on September 4, 1907, at the request of the Franklinville Bank, con- 
tained in aletter tothe Pike Bank, requesting it to ‘‘take on” the note 
in question by remitting to the Seaboard National Bank of New York 
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City the amount of the note, to be placed to the credit of the Franklin- 
ville Bank. Thiswasdone. This note appears to have been indorsed 
by the Franklinville Bank, and that bank is liable by reason of such 
indorsement, independent of the verbal guaranty claimed. 

Another note in suit is a note for $1,000, dated December 2, 1907, 
made by the Franklinville Veneer & Lumber Company to the order 
of E. D. Scott and R. W. Van Hoesen, payable two months after date, 
and indorsed by said E. D. Scott and R. W. Van Hoesen. This ap- 
pears to have been given in renewal of a prior note for the same 
amount, dated November 17, 1906, made by the same maker, and on 
the zoth day of November, 1906, discounted by the Pike Bank at the 
request of the Franklinville Bank, and the proceeds of which discount 
were placed tothe credit of the Franklinville Bank with the Seaboard 
National Bank of New York. 

A third note in suit is one dated December 16, 1907, for $1,000, 
made by R. C. Burnham, to the order of R. W. Van Hoesen, payable 
two months after date, and indorsed by R. W. Van Hoesen and E. D. 
Scott, upon which note the sum of $200 was paid on December 30, 1907. 
This was a renewal of a prior note for the same amount, made by the 
same maker to the same payee, dated July 15, 1907, and discounted 
by the Pike Bank on July 17, 1907, at the request of the Franklinville 
Bank. The proceeds of this note were credited to the Franklinville 
Bank on the books of the Pike Bank, and checked out by the Frank- 
linville Bank. 

We are of opinion that the Franklinville Bank became and was 
liable upon its verbal guaranty for each of the three notes above de- 
scribed. We think the evidence in this case justifies the finding that 
neither of the three notes described, or either of the other notes in 
suit (which will be referred to hereafter), were, properly speaking, 
rediscounts. They were not so treated by the Franklinville Bank. 
No entry of the notes as being the property of the Franklinville Bank 
was ever made upon the booksofthat bank. These notes were never 
reported as rediscounted paper in the official reports to the govern- 
ment as required by law if they had, in fact, been rediscounted by 
the Franklinville Bank. 

Mr. Scott and Mr. Van Hoesen were both connected with the 
Franklinville Veneer & Lumber Company, as stockholders or officers, 
and engaged in raising money for that concern; and we think the 
evidence warrants the conclusion that, instead of first discounting 
the paper in question at the Franklinville Bank, ‘it was sent direct to 
the Pike Bank for discount, and none of the notesin question had, in 
fact, any legal inception until they had been discounted by the Pike 
Bank. This conclusion seems to be borne out by the dates of the 
notes ani the dates of their discount at the Pike Bank. Neverthe- 
less, the letters transmitting the particular notes for discount, and 
the subsequent letters relating to their renewals, in substance, indi- 
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cated to the Pike Bank that they were sent for rediscount for the 
benefit of the Franklinville Bank, and in our opinion the Pike Bank 
was justified in acting upon that assumption, whichit did, and credited 
the proceeds of the discounts, either directly to the Franklinville 
Bank, or by transferring the amount of the discount to the credit of 
the Franklinville Bank with the Seaboard Bank in New York. 

The fact, however, that the notes were not in reality rediscounts 
does not, in our opinion, relieve the Franklinville Bank from liability. 
A cashier of a bank has, as incident to his office, implied authority 
to borrow money forit, and, in the absence of any statutory restraint, 
to s:cure the loan by pledge of its property or funds, and as against 
third persons the assumption of such authority by the cashier will 
conclude the bank. Coats v. Donnell, 94 N. Y. 168. The court in 
that case said: 

‘‘The cashier of a bank is its executive officer, and it is well settled that as in- 
cident to his office he has authority, implied from his official designation as cashier, 
to borrow money for, and to bind the bank for its repayment, and the assumption 
of such authority by the cashier will conclude the bank as against third persons who 
have no notice of his want of authority in the particular transaction and deal with 
him upon the basis of its existence’’—citing Curtis v. Leavitt, 15 N. Y. 9; Barnes v. 
Ontario Bank, 19 N. Y. 152. 

In the matter of Barnes v. Ontario Bank, 19 N. Y. 152, the cashier 
of a bank, for the purpose of raising money, made and delivered for 
negotiation to an agent a certificate that such agent had deposited 
$5,000 with the bink, no deposit in fact having been made, but the 
bank was held liable notwithstanding. In the case at bar the Pike 
Bink had a right to rely on the representation that the notes speci- 
fied were sent on for rediscount. The cashier of the Franklinville 
Bank was acting within the scope of his apparent authority, and his 
representations and engagements bound the bank fer which he as- 
sumed to act, although in fact the notes in question had never been 
in the first instance discounted by the Franklinville Bank. 

We now proceed to the consideration of certain other and remain- 
ing notes not previously discussed. One of these is acertain note for 
$1,600, dated January 4, 1908, payable three months after date, made 
by E. M. Adams to the order of E. D. Scott, and indorsed by E. D. 
Scott. This note was made as a partial renewal of a prior note for 
$2,500, dated September 4, 1906, made by the same maker to the 
same payee, and discounted by the Pike Bank on or about the 4th 
day of September, 1906. This note was sent to the Pike Bank by a 
letter signed by E. D. Scott, cashier, dated September 4, 1906, in 
which the writer says: 

“I enclose note of $2,500, as per your talk with Mr. Van Hoesen over the phone. 
You may credit this to E. M. Adams, and he will check it out.” 

Adams, the maker, did draw out the money by his personal check 
on the Pike Bank. We are of the opinion that this transaction clearly 
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shows that the note in question was discounted for the benefit of 
Adams, the maker, and was not a rediscount for the accommodation 
of the Franklinville Bank. On the very day the note bears date it 
was mailed to the Pike Bank, with an explicit direction to place the 
proceeds of the discount to the credit of Adams, and not tothe credit 
of the bank. This was done, and Adams in fact checked the money 
out of the Pike Bank by his individual check. The Pike Bank can- 
not now claim that the transaction was in the nature of a rediscount. 
They had knowledge to the contrary, and must be deemed bound to 
take notice of the nature of the transaction just as it was made, and 
as the officers of the Pike Bank carried it out. 

There still remains another note in suit, to wit, one for $350, dated 
December 2, 1907, purporting to be made by John W. Kales and E. 
D. Scott to the order of Fred H. Lyon, cashier of the Pike Bank. 
This note is a renewal of a prior note for the same amount, dated 
October 2, 1906, purporting to be made by the same parties to the 
order of said Fred H. Lyon, cashier. It was sent to the Pike Bank by 
letter, dated October 1, 1906, written and signed by E. D. Scott in- 
dividually, and not as cashier, in which he says: 

“T enclose note of $350, made by myself and Dr. J. W. Kales of this place. Now, 
if you can use this, please send me New York draft for same. I had rather use this 
outside than at our own bank. I will enclose 5 shares of stock as collateral to this.” 

The Pike Bank discounted the note and remitted by draft to the 
order of E. D. Scott personally. It needs nothing more than the 
mere statement of the case to show that this was the individual trans- 
action of Scott with the Pike Bank, and in no sense a rediscount for 
the benefit of the Franklinville Bank. The very note in question 
ran direct to the cashier of the Pike Bank, and the money was re- 
mitted to Scott personally. It might be added that the signature of 
Kales to the note was a forgery. 

We are forced to the conclusion that all the notes in suit, save the 
first three referred to in this opinion, were discounted by the Pike 
Bank, not for the Franklinville Bank, but for the makers of the notes, 
to whom the proceeds were paid by the Pike Bank. The loans, with 
the exceptions stated, were to the makers, to whom the proceeds were 
paid, and the notes never had any legal inception until so discounted 
by the Pike Bank. It is evident that, in so far as Scott was instru- 
mental in procuring these loans, he was acting as agent for the bor- 
rowers, and not as the representative of the Franklinville Bank. We 
have not overlooked the fact that, in some of the subsequent letters 
written the Pike Bank in reference to the renewals of these notes and 
the payment of interest, expressions are used which might be con- 
strued as indicating a purpose or intention of the Franklinville Bank 
to stand back of all the notes held by the Pike Bank. Nevertheless, 
in determining the liability of the Franklinville Bank, the plaintiff 
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must stand or fall upon the original transaction at the time each note 
was discounted by it. If the Franklinville Bank did not become li- 
able at the time the original notes were discounted, then there is 
nothing in the transactions by which the notes were from time to 
time renewed which created any new or further liability. 

As to the notes in question, other than the first three, we then 
have presented a case where the notes were in fact discounted for 
the makers, and where the money advanced went to the makers, and 
not to the Franklinville Bank. If we assume that the previous ar- 
rangement made between the Pike Bank and the Franklinville Bank, 
through their officers, was in fact intended as a guaranty of all com- 
mercial paper sent to it through or by the Franklinville Bank, or its 
cashier, nevertheless, in so far as such a guaranty related to notes 
not in fact discounted for the Franklinville Bank, the guaranty falls 
within the condemnation of the statute of frauds, which declares void 
all promises to answer for the default of another unless the agree- 
ment so to dois in writing. Any agreement made between the par- 
ties here was concededly verbal and not in writing. 

We therefore conclude that the plaintiff is entitled to recover for 
the amount of the first three of the notes described in this opinion, 
but not for the remaining notes for which a recovery is sought. As 
each party has succeeded in part, the costs of this action will be taxed 
and adjusted as provided in section 3234 of the Code of Civil Proced- 
ure. Let findings be prepared in accordance with the views express- 
ed in this opinion. 

So ordered. 


PRESENTMENT FOR PAYMENT. 


Bardsley v. Washington Mill Co., Supreme Court of Washington, Aug. 26, 1909. 103 Pac. Rep, 822, 


A note, payable at Spokane, Wash., contained a clause giving the holder the 
option of declaring the note due upon a default in the payment of interest. The 
note was put up as collateral at a bank and some payments of interest were made 
to the bank by mail. Upon the failure of the maker to pay an installment of inter- 
est, an action was commenced before the maturity of the note under the clause men- 
tioned. It was held that the note was payable at the office of the maker and that 
the maker could not be held except on presentment, demand and refusal at such 
place of business. 


Action by N. C. Bardsley against the Washington Mill Company. 
Judgment for plaintiff, and defendant appeals. Reversed with in- 
structions. 


Parker, J. This isa suit upon a promissory note executed by the 
defendant December 21, 1904, and due December 21, 1909. The 
ground upon which the plaintiff contends that he is entitled to re- 
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cover at this time is the alleged default in the payment of interest 
installments past due, giving him the right to declare the whole debt 
due. Upon atrial before the court findings and judgment were made 
and rendered favorable to the plaintiff, from which the defendant 
appeals to this court. 

Exceptions were duly taken by appellant to certain of the court’s 
findings, as well as the court’s refusal to make others proposed by 
appellant. All of the evidence is brought here for our review of the 
case, and so far as the facts are concerned, which in our opinion de- 
termine the rights of the parties, they are practically undisputed, and 
may be summarized as follows: 

The plaintiff is a resident of Spokane, and the defendant is a 
domestic corporation of the State of Washington with its place of busi- 
ness at Spokane, at all time since the making of the note sued upon 
which is in words and figures as follows: 


: $5,000. Spokane, Wash., December 21, 1904. 

: On or before December 21, 1909, after date, without : 
: grace, we promise to pay to the order of Maida T. Carson : 
: five thousand dollars in gold coin of the United States of : 
: America of the present standard value, with interest thereon : 
: in like gold coin at the rate of 10 per cent per annum from 
: date until paid, for value received. Interest to be paid 


: monthly, and if not so paid the whole sum of both princi- : 
: pal and interest to become immediately due and collectible, : 
: at the option of the holder of this note. And incase suit : 
: or action is instituted to collect this note, or any portion : 
: thereof, we promise and agree to pay, in addition to the : 
: costs and disbursements provided by statute, a reasonable : 
: sum of - dollars in like gold coin for attorney's fees : 
: in said sutt or action. : 
Due December 21, 1909, at Spokane, Wash. 
Washington Mill Co., 
Per W. H. Acuff, Pres. 
Per J. C. Barline, Treas. 


Some time after the making of the note it was purchased by E.H. 
Belden, a resident of Spokane, from the original payee, and by him 
put up as collateral with the Exchange National Bank of Coeurd’Alene, 
Idaho. Prior to this time the installments of interest had been paid 
from time to time at the office of the appellant; but thereafter, upon 
notice from the bank, appellant made some payments of interest 
upon the note by remittance through the mail to the bank, the last 
of which remittances paid the interest up to December 15, 1907. No 
further payments being made, the note was transferred to the res- 
pondent for the purpose of instituting this suit, which soon there- 
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after was commenced on February 20, 1908. It is conceded, how- 
ever, that E. H. Belden was and still is the real owner of the note. 
The evidence is not very satisfactory as to notice of or demand for 
payment of the interest installments falling due after December 15, 
1907, and prior to the commencement of this action; but in any event 
such notice or demand at best consisted of nothing more than the 
sending to appellant of a notice or demand for payment of such in- 
terest through the mail by the bank while the note was in its posses- 
tion at Coeur d’Alene. The appellant has at all times been ready 
and willing to pay the interest accruing since December 15, 1907, as 
it became due, at its place of business in Spokane. Butthe note has 
not been presented there at any time, nor was appellant given any 
opportunity to pay the interest there, prior to the bringing of this 
suit, though the respondent, and also Belden, the real owner of the 
note, at all times knewthe location of the place of business of ap- 
pellant at Spokane. In so far as these facts were not found by the 
trial court, they were requested to be found by appellant, and are es- 
tablished beyond controversy by the evidence. 

It is unnecessary for us to point out the particulars in which we 
regard the court’s findings and conclusionsaserroneous. This is not 
a question of charging the company primarily liable upon this. note 
as to its ultimate liability. The appellant would not be released from 
liability to pay the principal and interest thereon by any failure to 
present the note or demand payment at any particular time or place. 
This would be true, whatever construction might be placed upon its 
terms as to place of payment; but for determining the right of the 
respondent to exercise his option to declare the whole of both prin- 
cipal and interest due and collectible upon default in payment of in- 
terest installments we regard the place of payment and the presence 
of the note there, thus furnishing an opportunity to pay, as of vital 
moment. 

Some contention is made upon the question of whether or not the 
note is by its terms payable at a particular place; that is, whether or 
not the place named in the note, to wit, ‘‘Spokane, Wash.,” is a par- 
ticular place. Considering the fact that Spokane is a large commer- 
cial city, it may be that such designation of place of payment is not 
very specific; and such provision, standing alone, may not under all 
circumstances be regarded as designating a particular place of pay- 
ment, other than limiting it to some place within thecity. Thereis, 
however, a principle of law sufficient for this purpose which we re- 
gard as fixing the place of payment of this note and interest thereon 
with equal certainty as if specifically named by its express terms. In 
1 Daniel on Negotiable Instruments (sth Ed.) § go, the rule is laid 
pown that, ‘‘where no place of payment is expressed in a note, the 
place of payment is understood to be where the maker resides.”” And 
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the Supreme Court of the United States, in the case of Cox v. Na- 
tional Bank, 100 U. S. 704, 712, uses thislanguage: ‘‘Where no place 
of payment is expressed in a bill or note, the general rule, in the 
absence of any agreement or circumstance fixing or indicating a 
different intention, is that the placeof presentment is the place where 
the acceptor or maker resides, or at their usual place of business.”’ 
Baily v. Birkhofer, 125 Iowa, 59; Oxnard v. Varnum, 111 Pa. 193; 
Strawberry Point Bank v. Lee, 117 Mich. 122; Hunt on Tender, § 
313- 

At all times since the making of this note the appellant had an es- 
tablished place of business in Spokane. The original payee, and 
each successive owner of the note, being all residents of Spokane, 
knew of appellant’s place of business there. The note was at notime 
after the last payment of interest presented there, and the only know- 
ledge of the whereabouts of the note on the part of the appellant 
after the last payment and before the commencement of this action 
was that the same was in possession of a bank in another State. In 
view of the law, which we regard under the circumstances of this 
case as fixing the place of payment specific and certain as if named 
in the note at the place of business of appellant, we think it was not 
required to go elsewhere to pay interest thereon in order to prevent 
the owner from exercising his option to declare the whole debt due 
on account of interest remaining unpaid. Before the owner has the 
right to exercise such option, he must furnish the maker of the note 
an opportunity to pay at the place where the same is payable, wheth- 
er that place is determinable by express words in the note or by im- 
plication of law. Our Negotiable Instruments Satute (Laws 1899, p. 
353, C. 149, $70) provides: ‘‘Presentment for payment is not neces- 
sary in order to charge the person primarily liable on the instrument; 
but if the instrument is, by its terms, payable at a special place, and 
he is able and willing to pay it there, at maturity, such ability and 
willingness are equivalent to a tender of payment on his part.”” As 
above indicated, this note may not be ‘‘by its terms payable at a 
special place,” and for that reason we do not base our decision upon 
this statute, but upon the law which, applied to these undisputed 
facts, does fix a special place for its payment independent of statute. 
The appellant being ready and willing to pay at the time and place 
for payment, we are of the opinion there was no such default in pay- 
ment of interest as to entitle respondent to maintain an action upon 
the whole debt, and that this action was prematurely commenced. 

We conclude that the judgment of the superior court should be 
reversed, with instructions to dismiss the action. It is so ordered. 


Rupkin, C. J., and Mount, Crow, and Dunpgar, JJ., concur. 


— 
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BILL OF LADING. 


Right of bank, holding bill as security, against railroad company where shipment 
is delivered without presentation of bill. 


Canandaigua National Bank v. Southern Railway Company, New York Supreme Court, Trial Term, On- 
tario County, Aug. 30, 1909, 118 N. Y, Supp. 668. 


An agent for a produce company purchased a car of apples for the latter and 
delivered the bill of lading to a bank, unindorsed, as security for the draft on 
the produce company which the bank discounted. ‘The apples were billed to the 
order of the produce company, with instructions to notify the customer for whom 
they wereintended. The bill was marked not negotiable and stated that if the word 
‘‘order” was written immediately before or after the consignee’s name, a surrender 
of the bill of lading properly indorsed would be necessary before delivery of the 
shipment. Upon a written order of the produce company, the apples were delivered 
to the customer, and the company then refused to pay the draft on the ground that 
the drawer was indebted to it for more than the amount of the draft. The railroad 
company was held liable to the bank. 


Action by the Canandaigua National Bank against the Southern 
Railway Company. Judgment ordered for plaintiff. 


SUTHERLAND, J. For three years before this cause of action arose 
the Manchester Produce Company had purchased apples in Ontario 
county, N. Y., for the joint account of said company and John W. 
Neumann & Co., produce dealers at Indianapolis, during all of which 
time the Manchester Produce Company advanced money for apples 
so purchased. When the apples were loaded and shipped, bills of 
lading were made, wherein generally J. W. Neumann & Co. were 
named as consignors; the directions to deliver being to the order of 
J. W. Neumann & Co., consignees. Neumann & Co. were named 
as consignors at their own request, as many of these shipments went to 
their customers throughout the country, and Neumann & Co. ad- 
vertised the place of shipment as one of their purchasing stations on 
their billheads. The established custom, however, was for the Man- 
chester Produce Company, when it shipped a car of apples thus con- 
signed, on which it had advanced the purchase price, to draw upon 
J. W. Neumann & Co. for the amount thus advanced, and to discount 
the draft at the plaintiff's bank, delivering the bill of lading without 
indorsement to the bank as collateral security for the payment of the 
draft. This course of dealing having gone on for three years with- 
out question, in December, 1907, the Manchester Produce Company 
purchased a car of apples for the joint account of themselves and Neu- 
mann & Co., advancing the money therefor, and shipped the same 
from Farmington via the Lehigh Valley Railway to Knoxville, Tenn., 
taking a bill of lading in which J. W. Neumann & Co were named as 
consignors, the consignee being described as follows: 
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ORDER. 
CONSIGNEE...... John W. Neumann & Co. 
Notify Neal & Ragsdale. 
DestinaTion....Knoxville, Tenn. 
Great Southern Dispatch. 
On the margin of the bill of lading appears the following, in print: 
NOT NEGOTIABLE. 

If the word ‘‘order” is written immediately before or after the name of the party 
to whose order the property is consigned the surrender of the Bill of Lading, prop- 
erly endorsed, shall be required before the delivery of the property at destination, as 
provided by Section 9 of the Conditions of the Uniform Bill of Lading on the back 
hereof. 

On the back of the bill of lading, as one of the conditions printed 
thereon, appears the following: 

(9) If the word ‘‘ Order” is written hereon immediately before or after name of 
the party to whose order the property is consigned, without any condition or limita- 
tion other than the name of a party to be notified of the arrival of the property, the 
surrender of this bill of lading properly endorsed shall be required before the delivery 
of the property at destination. If any other than the aforesaid form of consignment is 
used herein, the said property may, at the option of the carrier, be delivered without 
requiring the production or surrender of this bill of lading. 

December 18, 1907, the Manchester Produce Company drew its 
sight draft on Neumann & Co. for $430.69, being the amount paid 
by them for the apples on said car, and on the same day the draft was 
discounted by the plaintiff; the bill of lading being attached thereto 
and delivered without indorsement by the Manchester Produce Com- 
pany to the plaintiff as collateral security for the payment of the 
draft. The amount of this discount was passed to the credit of the 
Manchester Produce Company, which drew upon the amount thus 
deposited from timetotime. Neumann & Co. declined to accept and 
pay the draft when presented, but on the written order of Neumann 
& Co. the defendant railroad, which had received the apples for trans- 
shipment as a connecting carrier, delivered the car to Neal & Rags- 
dale without requiring the production of the bill of lading, Neal & 
Ragsdale paying Neumann & Co. for the apples. Neumann & Co 
refused to pay for the apples, claiming that the Manchester Produce 
Company was indebted to them in an amount exceeding the value of 
the apples in said car, whereupon this action was commenced to re- 
cover the damages sustained by the bank for the delivery of the ap- 
ples without the production of the bill of lading. 

From the course of business pursued for three years without ques- 
tion it is clear that the Manchester Produce Company was authorized 
to deposit the bills of lading drawn as this one was as collateral to its 
drafts drawn upon Neumann & Co. Evidently it was understood 
between them that the Manchester Produce Company could negotiate 
bills of lading drawn in this form. The Manchester Produce Company 
transferred the title to the apples in shipment to the plaintiff by as- 
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signing the bill of lading without indorsing the same. Bank of Roch- 
ester v. Jones, 4 N. Y. 497; Merchants’ Bank v. U. R. R. & T. Co., 
69 N. Y. 373. And the right of the bank to sue Neumann & Co., for 
converting the carload of apples would seem to be clear. Bank of 
Rochester v. Jones, supra; Marine Bank v. Wright, 48 N. Y. 1; Com- 
mercial Bank v. Pfeiffer, 108 N. Y. 242. But this action is against 
the carrier for delivering the goods without the production of the bill 
of lading, and there is no evidence that the carrier knew that the 
bill of lading had been assigned to the plaintiff. Section 633 of the 
Penal Code makes it a misdemeanor for a common carrier to deliver 
goods for which a bill of lading has been issued without the produc- 
tion of the bill of lading, unless the words ‘‘Not Negotiable” are writ- 
ten or stamped upon the bill. Those wordsare printed upon this bill, 
and accordingly no right of action arises out of that section of the 
Penal Code. But, notwithstanding the words ‘‘Not Negotiable” 
which are printed upon this bill of lading, itis made to the order of 
J. W. Neumann & Co. The goods were not billed ‘‘straight,” and 
the language of the bill of lading makes it negotiable in the sense in 
which bills of lading are negotiated as security for advances upon 
shipments such as this was; and immediately following the words 
*‘Not Negotiable” is the positive statement that the surrender of the 
bill of lading, properly indorsed, shall be required before the deliv- 
ery of the property, pursuant to section g of the conditions on the 
back of the bill; and section 9, quoted above, is an unqualified as- 
sertion that, if the word ‘‘order’” is written on the bill before the 
name of the consignee, the surrender of the bill properly indorsed, 
shall be required before the property is delivered, and, if any other 
form of consignment is used, it shall be optional with the carrier to 
deliver said property with or without a surrender of the bill of lading. 

Now, these conditions are not only for the protection of the car- 
rier, but they afford an assurance to bankers to whom application 
may be made for advances upon the security of the bills of lading 
that the conditions expressed therein will be respected by the carriers; 
and in my opinion a cause of action exists here in favor of the plain- 
tiff against the defendant for the delivery of the apples in question 
without the production of the bill of lading. The condition of de- 
livery printed on the bill of lading requires the indorsement of Neu- 
mann & Co., but it is not necessary to consider whether the carrier 
could have refused to deliver the apples to the plaintiff without the 
indorsement of Neumann & Co. on the bill of lading, as the carrier 
delivered the apples to Neal & Ragsdale without requiring any bill 
of lading to be produced and before any demand was made on behalf 
of the plaintiff, thereby committing an actionable wrong against the 
plaintiff, which undoubtedly had acquired title to the apples by the 
transfer of the bill unindorsed. 

It is stipulated that the apples were worth at least the amount of 
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thedraft; and accordingly judgment is ordered for the plaintiff in the 
sum of $430.69, with interest from December 18, 1907. 


LIABILITY OF INDORSER. 


Barden vy. Hornthal, Supreme Court of North Carolina, September 15, 1909. 65S. E. Rep. 512. 


In the absence of contrary evidence, one who signs his name on the back of a 
negotiable instrument before delivery to the payee is presumed to be a co-maker 
or, in any event, a surety. 


Action by M. S. Barden against L.H. Hornthal and another. From 
a judgment for plaintiff, defendant named appeals. Affirmed. 

The note in question was given to plaintiff for $1,500, bearing 
date February 27, 1899, payable on demand, signed by L. P. Horn- 
thal as maker, and on the back thereof appears the name of defend- 
ant L. H. Hornthal. In the pleadings L. H. Hornthal admitted that 
the note was for money lent by plaintiff to L. P. Hornthal, the maker, 
and that before delivery of same, and as an inducement to the loan, 
he had written his name on the back of the note; but alleged that he 
so wrote his name as indorser, and not as surety, and contended that 
as such indorser he was discharged by the laches of plaintiff in the 
collection of the note from L. P. Hornthal, the maker, and by failure 
to give said L. H. Hornthal proper notice of the maker’s default. 
Other defenses were also alleged in the answer. On the trial the 
plaintiff presented the notes on which certain partial payments had 
been entered as credits, proved the signature of defendant L. H. 
Hornthal on back of note, introduced the complaint and answer show- 
ing defendant’s admissions, and rested. Defendant moved for judg- 
ment of nonsuit which was overruled, and defendant excepted. The 
court charged the jury that if they believed the evidence, they would 
render a verdict for balance due on note, and defendants excepted. 
Verdict for plaintiff,judgment,and defendant excepted and appealed. 

Hoke, J. (after stating the facts as above). Our statutes on ne- 
gotiable instruments (Revisal 1905, § 2345) enacts that the provisions 
of the law shall not apply to such instruments made and delivered 
prior to the 8th day of March, 1899, and the note sued on having been 
executed on the 27th of February, 1899, the rights of the parties to 
this controversy are unaffected by the statute, and must be so con- 


NoTe:—The Negotiable Instruments Law, which, as will appear from the 
opinion of the court, was notin force in North Carolina at the time of the makirg of 
the note sued on, provides: ‘‘ A person placing his signature upen an instrument 
otherwise than as maker, drawer or acceptor is deemed to be an indorser, unless 
he clearly indicates by appropriate words his intention to be bound in some other 
‘epacity.”” 
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sidered and determined. Viewed in that aspect, our decisions are 
to the effect that when a third person writes his name on the back of 
a negotiable instrument before delivery to the payee, and with a view 
to give additional credit to the maker, it is open to the original par- 
ties and as between themselves to show the intent and exact nature 
of the obligation assumed, whether as joint promisor and guarantor 
or as first and second indorser, etc., and, in the absence of such quali- 
fying testimony, the law will presume that such person signed his 
nameas co-maker, and in any event as surety; that being the relation- 
ship of the defendant alleged in the complaint. Lilly v. Baker, 88 
N. C. 151; Tredwell v. Blount, 86 N. C. 33; Hoffman v. Moore, 82 
N. C. 313; Baker v. Robinson et al., 63 N. C. 191; Good v. Martin, 
95 U.S. 90. In Lilly v. Baker, supra, Ashe, J., speaking to these 
questions, said: ‘‘ Whether a party who indorses a note in blank is to 
be held to be an original promisor, indorser, or guarantor will de- 
pend upon the time of the indorsement and the character of the in- 
strument indorsed; as, for instance, if a note, whether negotiable or 
not, is indorsed at the same time the note itself is made, the indorser 
ought to be held as original promisor or maker of the note. But, 
where the note is indorsed after its delivery to the payee, whether 
the indorser is to be held as an indorser or guarantor will depend 
upon the character of the note. If it isa note not negotiable, he is 
held to be a guarantor, but if it isa negotiable note, and is indorsed 
in blank by athird person, not being the payee, or a prior indorsee 
through them, in the absence of any controlling proof, it is presumed 
that such person means to bind himself in the character of an in- 
dorser, and not otherwise, and precisely in the order and manner in 
which he stands on the note. Story, supra, pp. 473-480.” And in 
Good v. Martin, 95 U. S., supra, the court held as follows: ‘‘1. In a 
suit upon a promissory note the court below charged the jury that if 
the defendant, without making any statement of his intention in so 
doing, wrote his name on the back of the note before its delivery to 
the payee, he is presumed to have done so as the surety of the maker 
for his accommodation, and to give him credit with the payee; and 
that, if such presumption is not rebutted by the evidence, he is liable 
on the note as maker. Held, that the charge was not erroneous.” A 
correct application of these principles to the facts presented fully sus- 
tains the decision of his honor below in refusing to nonsuit the plain- 
tiff, and the charge as given tothe jury. On the trial the note was 
presented, showing the amount originally due and a number of par- 
tial payments entered thereon as credits. The fact was proved that 
the defendant L.H. Hornthal wrote his name on the back of the note; 
and the pleadings which were introduced in evidence contain by fair 
intendment an admission by defendant that he so wrote his name 
before delivery to the payee, and to enable his co-defendant L. P. 
Hornthal to obtain the money that plaintiff then loaned him. On 
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these facts, and in the absence of any testimony tending to restrict 
or qualify the nature of defendant’s obligation, the court, under the 
authorities cited, was fully justified in charging the jury, if they be- 
lieved the testimony, they would render a verdict for plaintiff; 
there being no dispute as tothe amount due on the note in case ce- 
fendant was liable. 

We find no error in the record, and the judgment below is affirmed. 

No error. 


oe ee 


DELAY IN PRESENTING CHECK. 


Furber v. Dane, Supreme Judicial Court of Massachusetts, July 19, 1909. 89 N. E. 227. 


A firm of brokers sold certain shares of stock for a customer and deposited the 
check received from the purchaser in the firm account. On the same day, being the 
13th of the month, after banking hours, the firm gave the customer a check for 
the amount due him. On the 15th the customer presented the check for payment, 
which was refused because the firm) had made an assignment for the benefit of its 
creditors on the 14th. It was held that, by the delay in presentment, the customer 
made the check his own, and had no greater rights against the fund in the bank than 
a general creditor. 


SHELDON, J. Dane, Smith & Co., stockbrokers, hereinafter call- 
ed the firm, having become insolvent, made an assignment to the de- 
fendant Dodge, and he is now engaged in turning their assets into 
money for the benefit of their creditors who have assented to the as- 
signment. 

The plaintiff Furber was an employee of the firm. On January 10, 
1908, he gave the firm an order to sell for him 20 shares of a copper 
stock, and they sold 15 of these shares for $757.50. On January 13th 
he gave them a certificate for the 20 shares properly indorsed. They 
transferred and delivered the 15 shares to the purchaser thereof, re- 
ceived a check for the agreed price, and deposited this check, being 
the identical proceeds of the 15 shares, in their general account with 
American Trust Company, which collected it. Onthe same day, Jan- 
uary 13th, but after banking hours, Furber received from the firm a 
check on the Merchants’ National Bank for $755.63. being the amount 
of the price less the firm’s commission. Furber duly presented this 
check for payment on the morning of January 15th, but it was not 
paid; the firm’s assignment for the benefit of its creditors having 
been made in the afternoon of January 14th, and the bank at the 
close of that day having applied the balance of the firm’s deposit with 
it towards the payment of a loan due toitfromthe firm. Thecheck 
since the assignment has had no value, and Furber always has been 
and is now ready and willing to surrender it to the firm or to Dodge, 
their assignee. The firm’s balance in the American Trust Company, 
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at no time after the deposit of the check for $757.50, fell below that 
amount; ani at the time of the failure that balance was $4,630.30. 

Upon these facts, Furber claims that this balance of more than 
$4,000 is affected with a trust in his favor to the extent of the $755.63 
due to him. He contends that, when the proceeds of his stock were 
received by the firm he became entitled thereto, and that since he 
has been able to trace these proceeds into the account and into the 
balance remaining on deposit at the time of the firm’s failure, he has 
shown a trust attaching in his favor to that balance. Cole v. Bates, 
186 Mass. 584; National Bank v. Insurance Co., 104 U. S. 54, 68; In 
re Hallett’s Estate, 13 Ch. Div. 696. It would be difficult to deny 
this contention if it appeared that the firm stood in a fiduciary rela- 
tion to him as to the proceeds of his stock, and that none of the other 
parties had equities superior to and countervailing his. But we are 
of opinion that it is not necessary to consider these very interesting 
questions; for there is one circumstance which is fatal to his claim. 

The check which he received from the firm on January 13 was not 
presented by him for payment until January 15th. It would have 
been paid if it had been presented during banking hours on January 
14th. By this delay he made the check his own and can have no 
greater rights than those of an ordinary creditor. Taylor v. Wilson, 
11 Metc. 44, 51; Gordon v. Levine, 194 Mass. 418, 421. See Swett 
v. Southworth, 125 Mass. 417, 421; Daniel Negotiable Instruments 
(sth Ed.) $§ 1276, 1623; also cases cited in 7 Cyc. 978. 

It follows that Furber cannot maintain his bill. 


ee 


STATUTE OF LIMITATIONS. 


Thisler v. Stephenson, Supreme Court of Washington, September 16, 1909. 103 Pac. Rep. 987. 

Under the statute of limitations in force in the State of Washington an action on 
a promissory note is barred after six years. But a written statement signed by the 
maker after the statutory time has expired, agreeing to pay the principal without in- 
terest, on condition that the note be not transferred, andcontaining a stipulation that 
‘this contract does not put said note in full force, but I agree to pay said note as 
soon as | am able to spare the money, or a reasonable time,” was held sufficient 
under the Washington statute to remove the bar of the statute of limitations and 
permit the bringing of a suit. 


Action by O. L. Thisler against W. B. Stephenson. From a judg- 
ment dismissing the complaint on demurrer, plaintiff appeals. 


Mount, J. The lower court sustained a demurrer to the complaint 
in this action. The plaintiff stood upon the allegations of the com- 
plaint and the action was dimissed. Plaintiff appeals. 

The complaint alleges, in substance: That in the year 1891 the 
appellant sold and delivered a stallion to respondent and his brother 
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for the sum of $2,000. That thereafter the respondent and his brother 
paid to the appellant the purchase price of the stallion less the sum 
of $1,006.50, for which sum the respondent on March 11, 1893, execu- 
ted and delivered to appellant his promissory note, payable six months 
after date, with interest at the rate of 1 per cent. per month; that said 
note has not been paid; and that, on September 3oth, 1905, the re- 
spondent made the following promise in writing: ‘‘Winona, Wash., 
Sept. 30,1905. Articlesof agreement made this date, by and between 
Wm. Stephenson, party of the first part, and O. L. Thisler, party of 
the second part, as follows: Party of the first part agrees to pay the 
principal of one certain promissory note of one thousand dollars, with- 
out accrued interest. Said note is held and owned by O. L. Thisler, 
of Chapman, Kansas, and the condition of this contract is that said 
note shall not be transferable. This contract does not put said note 
in full force, but I agree to pay said note as soon asI am able to spare 
the money, or a reasonable time. W.B.Stephenson.”’ Thatthe note 
referred to is the note mentioned above, and the only note held by 
appellant againstrespondent. That after respondent agreed in writ- 
ing to pay the principal of said note, and acknowledged the debt 
evidenced thereon, he has failed and refused to pay the same, and 
more than a reasonable time has elapsed since the execution of said 
writiag. Ir will be noticed that on September 30, 1905, the original 
indebtedness from respondent to appellant was more than 12 years 
past due, and was therefore barred by the statute of limitation. Sec- 
tion 4798, Ballinger’s Ann. Codes & St. (Pierce’s Code, § 281). The 
question inthe case is: Did the writing of September 30, 1905, above 
quoted, remove the bar of the statute under section 4816, Ballinger’s 
Code (Pierce’s Code, § 300), which provides that: ‘*No acknowledg- 
ment or promise shall be sufficient evidence of a new or continuing 
contract * * * unless the same is contained in some writing signed by 
the party to be charged thereby.’” The rule in this class of cases is 
stated in Bank of Montreal v. Guse, 51 Wash. 365, as follows: ‘‘It 
is well established that where acknowledgment alone is relied upon, 
the expression of the acknowledgment must be clear and unequivocal, 
and made with reference to a particular debt which is subsisting at 
the time. The acknowledgment must be so clear that a promise to 
pay must necessarily be implied.”” Andin Liberman v. Gurensky, 
27 Wash. 410: ‘‘An acknowledgment or promise made after the bar 
of the statute creates a new contract. McCormick v. Brown, 36 Cal. 
180, 95 Am. Dec. 170. When the creditor sues on such new contract, 
the burden is justly cast upon him to establish the particular debt to 
which the acknowledgment or promise applies, and mere proof of the 
acknowledgment or promise is not sufficient. There must be at least 
the prima facie proof that the acknowledgment or promise applies 
to the particular debt sought to be recovered under the allegations of 
the complaint. As was said by the Supreme Court of Colorado in 
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Sears v. Hicklin, 3 Colo. App. 331, 33 Pac. 137: ‘Although, after a 
new promise, the action can be maintained upon the original consider- 
ation, recovery can only be had upon the new contract to pay. Hence 
it must have the necessary elements of a full recognition of the in- 
debtedness evidenced by the note, and a promise to pay that particu- 
lar debt. It was very proper that the promise should have been re- 
quired to be so limited as to apply to the particular note. A general 
admission of indebtedness would not answer the purpose. The 
rule is well settled that ‘there must not be any uncertainty as to the 
particular debt to which the admission applies. It must be so dis- 
tinct and unambiguous as to remove all hesitation in regard to the 
debtor’s meaning.”’ In Bell v. Morrison, 1 Pet. 351, Judge Story 
said: ‘If the bar is sought to be removed by the proof of a new 
promise, that promise, as a new cause of action, ought to be proved 
in a clear and explicit manner, and be in its terms unequivocal and 
determinate.’’’ The promise in this case meets every requirement 
of the rule in those cases. There can be no doubt as to the respond- 
ent’s purpose or intention. The promise was in writing. It wasa 
full recognition of the principal of thedebt and the note which is suf- 
ficiently described. It was distinct, unambiguous, clear, and explicit 
in reference to the debt which was subsisting at the time. It is dif- 
ficult to understand how a promise could be made more clear or di- 
rect. It reads: ‘' Party of the first part agrees to pay the principal 
of one certain promissory note.’’ The note is then described with 
reasonable certainty, anda condition that the note shall not be trans- 
ferred. The only possible ambiguity is found in the provision: 
“This contract does not put said note in full force, but I agree to 
pay said note as soon as I am able to spare the money, or a reasona- 
ble time.”” When the whole writing is construed together, it is clear 
that the promise was to pay only the principal, and not the whole 
note principal and interest, or in the words used this contract Coes 
not put said note in full force. ‘‘I agree to pay said note as soon as 
I am able to spare the money, or a reasonable time.’’ This is nota 
promise to pay upon condition of ability to spare the money, but is 
an absolute promise to pay within a reasonable time. Nunez v. Dau- 
tel, 19 Wall. 560; Williston v. Perkins, 51 Cal. 554. This provision 
of the contract goes only to the time of payment. It does not con- 
trol the absolute promise to pay. It follows since there was a prom- 
ise to pay within a reasonable time that such time has clearly elapsed 
under the allegations of the complaint; for nearly three years have 
passed between the date of the promise and the commencement of 
this action. Respondent alleges that the promise is not clear nor ex- 
plicit because it describes the note as ‘‘one certain promissory note 
of one thousand dollars,’’ whereas the principal of the debt as alleged 
in thecomplaint is$1,006.50. If the note were not otherwise described, 
there might be force in this contention, but the particular note is 
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further des:ribed as the one ‘‘held and owned by O. L. Thisler,” and 
the allegations of the complaint completely identify this particular 
note. There is thereforeno merit in this contention. We are satis- 
fied that the written promise set out in the complaint is sufficient to 
remove the bar of the statute of limitation, and that the complaint 
states a cause of action. 

The judgment is therefore reversed and remanded, with instruc- 
tions to the lower court to overrule the demurrer. 


PRESUMPTION OF CONSIDERATION. 


Wehner v. Bauer, Court of Appeals, First District, California, April 29, 1909. 101 Pac. Rep. 417. 


The law raises a presumption that a promissory note was given for a considera- 
tion, and the burden is upon the party sued to show lack of consideration. 


Appeal from Superior Court, Santa Clara County, John E. Rich- 
ards, Judge. 
Action by William Wehner against Alexander Bauer. From an 


order granting a new trial after verdict for defendant, he appeals. 
Affirmed. 


Cooper, P. J. This action was brought to recover upon a promis- 
sory note for $1,000, dated September 30, 1902, a copy of which is 
set forth inthe complaint. The answer of the defendant contained 
no denial as to the due execution and delivery of the promissory 
note, but alleged, in effect, that the note was executed without con- 
sideration. The case was submitted upon the evidence of plaintiff, 
and judgment entered in favor of defendant. The court afterwards, 
upon due consideration, granted the motion of plaintiff for a new 
trial upon the ground of the insufficiency of the evidence to sustain 
the judgment. This appeal is from the order so made granting a 
new trial. 

In our opinion the court was justified in granting the new trial. 
The plaintiff had a promissory note duly made and delivered by de- 
fendant to him. Defendant had paid $30 interest on the note up to 
March 1, 1903. The law raisesthe presumption that the promissory 
note was given for a consideration. The burden was upon the de 
fendant to show that there was no consideration for such note. The 
evilence of plaintiff tends to show that the defendant had, by reason 
of certain business matters, used $25,000 of plaintiff’s money for 
about seven months,and that defendant desired to borrow the $25,000 
for a new period; that thereupon defendant of his own free will of- 
fered to pay plaintiff $1,000 for the use he had already had of the 
$25,000 if plaintiff would take his promissory note for the $1,000. 
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The substance of the agreement was that plaintiff loaned the defend- 
ant the $25,000 for a stated period and for a longer period, and that 
the defendant gave the promissory note as interest for the use he 
had already had of the $25,000 belonging to plaintiff. Defendant 
knew the consideration he had received when he executed the note. 
He put his signature to it in payment of what he deemed to be a 
just obligation due plaintiff. The rule is well settled that a motion 
for a new trial on the ground of the insufficiency of the evidence to 
justify the verdict or other decision is addressed to the sound legal 
discretion of the trial court, and its action in granting the motion 
will not be disturbed on appeal unless it appears that there was a 
clear abuse of such discretion. In this case we not only think there 
was no such abuse of discretion, but that the evidence was such that 
the court properly granted the motion for a new trial. 
The order is affirmed. 


“+ “2 + -—— 


DELIVERY OF NOTES. 


Sheffer v. Fleischer, Supreme Court of Michigan, Sept. 21, 1909. 122 N. W. 543. 


The defendant signed certain notes leaving them on the counter of his store. 
The notes were intended to be used in the purchase of certain goods from an agent 
who was in the store at the time, but the order for the goods had not been signed. 
While the defendant was waiting on a customer the agent took the notes and left 
the store, and the defendant later repudiated the transaction and refused to accept 
the goods [t was held thatthere was no delivery of the notes and that the defend- 
ant was not liable. 


Hooker, J. The undisputed evidence shows that six notes, bear- 
ing the genuine signatures of the defendant as maker, in suit in this 
case, came to the hands of the plaintiff as a bona fide purchaser, for 
value. The defense made is that the notes made were not delivered 
to the payee or any other person. The jury found a verdict for the 
defendant, and the plaintiff has appealed. 

The transaction is in dispute, and, as plaintiff has appealed upon 
the ground that the circuit judge should have directed a verdict in 
his favor, we must dispose of the question upon that version of the 
testimony most favorable to the defendant. It is, in substance, that 
one Hirschberg came into his store and attempted to sell him some 
optical goods, representing the LeMaire Optical Company, of which 
he testified that he was treasurer and authorized to negotiate and in- 
dors2 promissory notes owned by it. They practically agreed orally 
upon an arrangement, which Hirschberg had or was to put in the 
form of a contract, but which was not signed by defendant. The de- 
fendant was to order certain goods; but defendant says that he had 
not signed the order. He had signed the notes, however, and they 
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lay on the show case or counter, and Hirschberg was to make a copy 
of the order for the defendant. The defendant was called away to 
wait on a customer, whereupon, in his absence, Hirschberg took 
possession of all of the papers and left the store. Thereupon defend- 
ant immediately wrote the payee repudiating the transaction, and 
later refused to receive the goods. 

The only question in the case is whether a verdict should have 
been directed for the plaintiff. The learned circuit judge left but 
one question to the jury, viz., whether there had been a delivery of 
the note, and obviously the jurors found that there was not. Plain- 
tiff’s contention here is that by leaving his signed notes on the counter 
he placedit in the power of Hirschberg to purloin and negotiate them. 
We think the case within the rule laid down in Burson v. Hunting- 
ton, 21 Mich. 415; Cressinger v. Dessenburg, 42 Mich. 583; Laprad 
v. Sherwood, 79 Mich. 525; Portsmouth Sav. Bank v. Ashley, 91 
Mich. 681. 

The judgment is affirmed. 


WARRANTY OF INDORSER. 


Bruck v. Lambeck, City Court of New York, Special Term, April, 1909. 118 N. Y. Supp. 44 


Under section 116 of the Negotiable Instruments Law the warranty of an in- 
dorser runs to holders in due course only. 


La Ferra, J. Theaction is brought by a holder of a promissory 
note against the maker and indorsers thereof. The answers inter- 
posed by the defendant indorsers set up the defense of usury in the 
inception of the paper. It isalleged in the complaint, and it appear- 
ed upon the trial, that the indorsements were the usual accom moda- 
tion or surety indorsements prior to delivery and negotiation of the 
paper for value. The note therefore had its inception, if any, in the 
consideration given therefor by plaintiff (Eastman v. Shaw, 65 N. 
Y. 522), and not before, and the issue arises therefore in legal effect 
as between the original parties thereto, and not as between a holder 
and an indorser as such, and the defense is available. Strickland v. 
Henry, 66 App. Div. 23; Eastman v. Shaw, supra. Section 116 of 
the Negotiable Instruments Law (now Laws 1909, c. 43) applies to the 
latter class of cases, and not to the former, and by its express terms 
the warranty by the indorser runs only to a holder in due course. 
Plaintiff is not such a holder (Strickland v. Henry, supra), nor were 
the defendants bound on the paper prior to its acquisition by plaintiff. 

Motion to set aside the verdict is denied. 





LEGAL DECISIONS. 


OVERCERTIFICATION. 


Right of holder to collect from certifying bank. 
First National Bank v. Union Trust Co., Supreme Court of Michigan, Sept. 21, 1909. 122 N. W. Rep. 547. 


The bona fide holder of a certified check may recover from the bank on which 
the check is drawn although the drawer had no funds on deposit at the time of the 
certification and although a statute prohibits such certification. 


Action by the First National Bank against the Union Trust Com- 
pany, receiver of City Savings Bank. Judgment for plaintiff, and 
defendant brings error. Affirmed. 

McAtvay, J. Plaintiff recovered ajudgment in this suit brought by 
it against the City Savings Bank of Detroit upon the certification of 
a check for the sum of $175,662.50 drawn on defendant bank by Frank 
C. Andrews payable to plaintiff. Frank C. Andrews was a heavy 
customer of the plaintiff bank. He dealt largely in stocks and bonds 
upon the New York and the eastern markets through his brokers in 
Detroit, Mich., Cameron Currie & Company. Usually, when he made 
purchases, drafts on Detroit would be made for the amount of the 
purchase, and to these drafts were attached the certificates of stock 
purchased, to be delivered to him when the drafts were paid. 

When Mr. Andrews parted with possession of the check, it was 
not certified. It was immediately handed toa messenger of the bank 
with instructions to procureitscertification. These instructions were 
at once obeyed and the certification procured. These transactions 
were conducted between Mr. Frank G. Smith, assistant cashier of 
plaintiff bank, and Mr. Frank C. Andrews. Both were witnesses in 
the case. They do not agree as to the time the transaction occurred, 
and asto whether the check was certified when the drafts and attached 
certificates of stock were delivered by the bank to Mr. Andrews. The 
assistant cashier testifiesthat the transaction occurred after 12 o'clock, 
noon; Mr. Andrews that it was at 11 o'clock a. m. The assistant 
cashier testified that, in accordance with imperative orders from the 
cashier of the bank, and in accordance with what plaintiff claims is 
shown by the testimony was a custom known to Mr. Andrews, the 
check was certified before the draftsand stock attached were deliv- 
ered. Mr. Andrews testified that the drafts and certificates of stock 
were delivered to him before the check was certified. On the day of 
the transaction in dispute at 12 o’clock the only check at that time 
given by Andrews and held by plaintiff was paid through the clear- 
ing house. Plaintiff at the time the check in this suit was taken was 
not a creditor of Andrews or the City Savings Bank. The jury to 
which the case was submitted by the court returned a verdict for plain- 
tiff for the amount claimed. 

Of the errors claimed by defendant and assigned, the first which 
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requires consideration is the refusal of the court to direct a verdict 
against plaintiff upon the legal propositions stated in the defendant's 
second request to charge which was denied. Condensed by defend- 
ant in its brief, this request is stated as follows: ‘‘(1) That the man- 
ner in which the plaintiff obtained the certification of the check under 
dispute made the contract of certification one solely between the 
plaintiff, the First National Bank, and the City Savings Bank, ard 
that the two banks are the original and only parties to such contrect 
of certification. (2) That, consequently, the question of bona fide 
ownership of the First National Bank of the check, or of the contract 
of certification, does not arise in the case. The action brought by 
the plaintiff is not based upon the check, but is based necessarily upon 
the contract of certification between it and the City Savings Bank, 
and therefore the circumstances surrounding the making of the 
contract or certification, in our view of it, control the disposition of 
the case, and the conduct of the First National Bank or its treatment 
of the certification after the completion of said certification and their 
dealings with Andrews or Currie, or any other person, in relation 
to the securities, cannot change the legal effect of the contract of 
certification.” 

It is asserted repeatedly in defendant’s brief that neither the dis- 
puted fact as to whether the stocks were delivered before or after cer- 
tification, nor the question of the bona fide ownership of the check or 
certification, have any material bearing upon the case. In taking 
this position it would appear that defendant is relying upon the pro- 
hibition of the statute against certifying checks in the absence of funds 
to the drawer’scredit. In support of the position taken, this statute, 
as construed by this court and authorities cited in support of such con- 
struction, are cited and discussed. Reliance is had upon the case of 
Union Trust Co., Rec’r, v. Preston Nat. Bank, 136 Mich. 460. In that 
case plaintiff brought suit against defendant to recover a balance 
claimed to be due. Defendant sought to set off against this indebt- 
edness the sum of $100,000, represented by a check of F.C. Andrews 
drawn on plaintiff payable to defendant and duly certified. At the 
time of certification Andrews was overdrawn $405,000. Defendant 
offered to show that on the day it was drawn, and after certification, 
it received this check in the usual course of business, and paid the 
maker full value, and at the time had no notice or knowledge of any 
infirmity, or that Andrews’ account was overdrawn. This evidence 
was excluded; the trial court holding that the certification was in- 
valid in the hands of a bona fide holder, and directed a verdict for 
plaintiff, for the amount of the deposit in defendant’s hands. The 
opinion states ‘‘the sole question presented by this record relates to 
the correctness of this holding.” This was the question decided. 
This court held that a certified check in the hands of a bona fide 
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holder for value is valid, although the maker had no funds in the 
bank when it certified. 

It is claimed that the case decided that as between the original 
parties to the certification the contract of certification, in the absence 
of funds, is absolutely void. The opinion discusses at considerable 
length the construction of prohibitory statutes, and the legislative 
intent in enacting the section of the banking act construed. 

It is claimed by plaintiff that Andrews was one of the original 
parties tothis certification. Evidence was offered and received, tend- 
ing to show that, in these dealings between the parties, the securities 
which were to be released to Frank C. Andrews on the payment of 
the drafts to which they were attached, were never released until 
the checks given in payment therefor, were certified by the defendant 
bank, tending to establish a custom known to Frank C. Andrews, 
and that such custom was followed in this case, and the check certi- 
fied before the stocks were delivered to Andrews, the effect of which 
evidence was claimed by plaintiff to show an implied request on the 
part of Andrews tothe plaintiff to procure certification for him. The 
jury decided the question as to the time of release and delivery of the 
stocks in favor of plaintiff. This was a material fact as bearing upon 
the question of consideration passing, and who were the original 
parties to the certification and one which in view of the evidence in 
the case upon that question, could not well have been decided other- 
wise. If the facts are found, as is claimed by the plaintiff, that 
it procured this certification for Frank C. Andrews, wherein can 
such procurement be distinguished from a case where the certifica- 
tion is procured by the maker himself, if it is shown that plaintiff is 
in fact a bona fide holder for value? We think there can be no dis- 
tinction made, and that the case comes within the rule laid down in 
Union Trust Co. v. Preston National Bank, supra. In such view of 
the case the question of bona fides is necessarily of the greatest im- 
portance. 

It is urged by defendant that, even conceding the certification of 
the check to have been procured by plaintiff at the request of the 
maker, express or implied, such fact would not operate to change the 
status of plaintiff as one of the original parties to the certification. 

Cases are cited in support of this proposition. An examination 
of these shows that they were cases brought against the drawers of 
certified checks, and were decided against the holders when the cer- 
tifications were procured by them, and in their favor when procured 
by the drawers. In other words, they are some of the leading cases 
establishing and affirming the doctrine indicated, about which there 
can be no dispute in this state since the decision of First National 
Bank v. Cameron Currie & Co, 147 Mich. 72. In none of these cases 
was the suit against the certifying bank, nor was there any dispute 
as to whose request procured the certification. No cases are cited 
which decide that the original holder procuring the certification may 
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not be a bona fidaholder for value. This court,in First National Bank 
v. Cameron Currie & Co., supra, has decided that he may be sucha 
holder. That case arose from a transaction between Andrews and 
these banks similar to the transaction in the case at bar and on the 
following day. The suit was by the holder against the indorser. 
Frank C. Andrews drew his check of $50,000 payable to Currie & Co., 
who indorsed it to plaintiff and secured its certification, and, relying 
upon it, wired $50,000 to New York. It was presented for payment 
at the certifying bank, payment refused, and the indorser notified 
within the time he would have received notice if the check had not 
been certified. In deciding that this certification released the indor- 
ser, the question now under consideration was necessarily involved. 
At the time the check was certified, Andrews’ account was over- 
drawn $600,000, and the certification was claimed to be fraudulent 
and criminal. To hold that contract legal and binding, it necessarily 
followed that the payee and indorsee was held to be a bona fide holder 
for value. Counsel.for defendants cite this case as correctly stating 
the law upon the questions involved, but do not agree that this ques- 
was necessarily decided. 

It is claimed that plaintiff charged Andrews bonuses and interest 
because checks were taken up by him instead of going through the 
clearing house. Therecord does not sustain theclaim. No bonuses 
were charged or interest paid for that reason. The items of interest 
charged were upon the items of cash of which he received the imme- 
diate use in exchange for checks which could not be cashed until the 
day following. 

It is claimed that the court committed errorin his charge in sub- 
mitting the question of good faith tothe jury. A careful examina- 
tion of this part of the charge shows that the court stated the law cor- 
rectly. The following upon this question is taken from the charge: 
‘“‘That the burden is upon the plaintiff in this case to show by a pre- 
ponderance of the evidence that it is a bona fide holder of the check 
and the certification thereon for value. * * * If, after careful con- 
sideration of all the evidence, you are satisfiedthat the First Nation- 
al Bank, at the time it took the check, understood or believed that 
the certification was not valid, but, on the contrary, that it was made 
when Frank C. Andrews did not have money on deposit in the City 
Savings Bank to the credit of his account on the books of the bank 
sufficient to meet the amount of the check, then your verdict should 
be for the defendant. * * * Soin this case, if the officers of the First 
National Bank, or either of them, had knowledge that the City Sav- 
ings Bank was certifying these checks of Frank C. Andrews simply 
because he had deposited collateral in the bank, and were not certify- 
ing upon money actually deposited in the bank and to his credit on 
its books, the First National Bank would not be a bona fide holder of 
this certified check.” 

The judgment is affirmed. 





Savings and Trust Department 


Devoted to Matters of Especial Interest to 


SAVINGS BANKS AND TRUST COMPANIES 


Conducted 


BY W. H. KNIFFIN, JR. 
Cashier of the Home Savings Bank, Brooklyn, N. Y. 


THE SAVINGS BANK FROM A LEGAL STANDPOINT. 
THE TRUSTEES—THEIR LIMITATIONS AND THEIR LIABILITY. 


N the by-laws of certain savings banks will be found a 
clause to the effect that ‘‘the trustees undertaking their 
duties without the expectation of emolument, and pledg- 
ing themselves to an upright and conscientious discharge 
of their duties, are not to be held responsible for any 
losses which may happen from whatsoever cause, except 
their willful, corrupt misconduct.” Others put it this way: 
‘‘As no trustee can receive any compensation for his ser- 

vices, none of them shall be responsible for any loss whatever.” 

The first section quoted is in keeping with the law; the latter is 
not. Herein lies the difference between a savings bank and a bank 
of discount, insofar as the management isconcerned. The directors 
and stockholders of a bank of discount are responsible to the ex- 
tent of their stock ,and generally to an amount equal to their hold- 
ings in addition, no matter what may have caused the loss. But the 
savings bank trustee has no such liability. And this explains why 
the office of trustee is preferable to that of director or stockholder, 
for the former is holding only in the event of violating the law. The 
loans and investments of a commercial bank are not closely restricted 
and are largely a matter of discretion, but the savings bank law gen- 
erally lays down hard and fast rules, and the trustee need concern 
himself only that the law is kept in order to avoid responsibility. He 
may buy certain bonds. Mortgages may be taken upon certain con- 
ditions. The disposition of the available fund is usually provided for 
inthelaw. Losses, if any, can only come through error in judgment, 
against which there can be no safeguard. The trustee is presumed 
to use the same good judgment and the care in the investment of the 
funds of the bank that an ordinarily prudent man would use in his 
own affairs, and as long as he does this he will not, nor cannot, be rée- 
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sponsible. The depositors are in a sense partners, and as partners 
must share the gains and losses alike. 

In an opinion of the Attorney General of New York rendered Jan. 
11, 1882, that officer said: The general rules applicable to trusts ap- 
ply with equal force to trustees of savings banks. The law permits 
such institutions to exist as places of safe deposit for the accumulation 
oflimitedamounts. They are generally patronized by people of small 
means and the law takes cognizance of the fact. It means, therefore, 
that savings banks shall be safe and secure, and in order to so provide, it 
has hedged them about with provisions of the law. * * The law clearly 
points out the path to be pursued by its officers in the discharge of 
their trust. Being creatures of the statute, as well as trustees, the 
officers of such institutions are not permitted to deviate from the ex- 
press rules laid down by statute for their guidance. ** Aftertrustees of 
a savings bank have invested the moneys received on deposit they are 
accountable to depositors for the actual proceeds of such investment 
as trustees, but not personally, tf acting prudently and in good faith. 

In an action brought to recover from trustees of a savings bank 
money lost by reason of illegal purchase of North Carolina bonds, the 
trustees gave bonds to the bank department, together with other 
securities, to meet any deficiency in its assets. Upon trial it was 
found that the entire loss resulting from the illegal purchase of said 
bonds had been made good by the obligors on the bond, and it was 
heid that they were released by such payment of damages sustained 
by their illegal acts. Hun, Receiver, v. Van Dyck et al., 26 Hun. 
567 (N. Y.). 

A LEADING CASE. 

In the case of Hun v. Carey (82 N. Y. 65), one of the best citations 
on this subject, the facts were as follows: When the deposits of the 
savings bank conducted by the trustees in suit were only $70,000, the 
trustees bought a lot for $29,500, erected a building thereon at a cost 
of $27,000 and gave a mortgage for $30,500. At the time of the pur- 
chase the income of the bank did not equal its expense, and had not 
for some years, as the trustees well knew. The court found that the 
facts justified a finding that it was a case of gross improvidence and mts- 
management and held the trustees liable. The court said: ‘‘ The rela- 
tion between a savings bank and its trustees or directors is that of 
principal and agent, and that between the /rustees and depositors is 
similar to that of trustee and cestui que trust. If such trustees tran- 
scend the limits placed upon their powers in the charter of the bank 
and cause damage to the bank or its depositors, they are liable. They 
are also bound to exercise care and prudence in the execution of their 
trust in the same degree that men of common prudence ordinarily 
exercise in their own affairs. When loss is occasioned by the fail- 
ure of a trustee to exercise ordinary care and judgment, he cannot 
excuse himself by claiming he did not possess them; by voluntarily 
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taking the position he undertakes that he does possess and will exercise 
them,and ¢/ zs zmmateria/ that the services are rendered gratuitously.” 

The statutes of Connecticut are quite explicit in this matter, and 
state that: ‘‘ The directors, managers or trustees of any savings bank, 
assenting to a violation of any provision of law relating to savings 
banks, shall be jointly and severally liable for any loss that may re- 
sult therefrom.’”’ And in New Hampshire, besides the legal penalty 
for violation of the law, trustees and other officers are held liable for 
losses resulting from illegal investments. In New Jersey, trustees 
making illegal investments are guilty of a misdemeanor. Thus, if 
an investment be made that is legal, and depreciation in value brings 
loss to the bank, the trustees are not responsible, either in law or 
in equity,for they could not foresee the future; but,had the investment 
been of the sort zot sanctioned by the law, any loss resulting therefrom 
would be clearly a liability on their part. 

Trustees are presumed to know what is going onintheir bank. As 
a rule all States require periodical examinations by committees of 
trustees. The thoroughness of such audits is left to their own judg- 
ment. It may be complete, or may simply consist in counting cash 
and checking up bonds and mortgages. 

In the case of Paine, Receiver, v. Mead, 59 How. Pr. 318, a tran- 
saction was entered on the books of the bank by the officers, and was 
presumed to have been with the knowledge of the trustees, who are 
responsible for the acts of the officers whom they place and retain 
in position. ‘* They (the trustees) are legally chargeable with notice 
of acts of the officers, especially when those acts are entered upon the 
books of the bank. And ifthe trustees desire to escape liability, they 
must desist from illegal or improvident actions and try to remove 
officers who do them.” 

Savings bank officers cannot therefore assume responsibilities or 
enter into contracts or transactions so as to bind the bank, unless such 
acts are clearly incidental to the duties imposed upon them. Grerly 
v. Nashua Savings Bank, 63 N. H. 145. 

The true rule is that such trustees are bound to the exercise of 
orcinary care and prudence, the degree of care and prudence that 
men prompted by self interest generally exercise in their own affairs. 
24 Am. and Eng. Ency. of Law, 1248, 2d Ed. 

The trustees must bring to the discharge of their duties ordinary 
competency, together with reasonable vigilance and care. Williams 
v. Mc Kay, 46 N. J. Eq., 25. The trustees of savings banks are per- 
sonally responsible for frauds and losses resulting from gross negli- 
gence and inattention to the duties of their trust. They must know 
the fundamental law controlling the bank, and can only be excused 
when, after taking due care to understand the provisions of the law, 
they honestly mistake them. Marshall v. Farmers Savings Bank, 
85 Va. 676. The managers of such institutions occupy the position 
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of holders ofa public trust of a benevolent and charitable nature, and 
it is their duty to preserve and foster the object of that trust with a 
reasonable zeal. Barret v. Bloomfield Sav. Inst., 64 N. J. Eq. 425. 
Good faith; faithfulness; knowledge of the law; due care in the 
keeping thereof, but only reasonable care in the performance of their 
trust—that care which a prudent man would exercise in hisown affairs 
—these would seem to be the distinguishing characteristics of the sav- 
ings bank trustee. He has assumed a public, and a sacred trust—one 
that involves the happiness and the peace of multitudes. Let him 
with due diligence and careful thought fulfill the trust both to his 
own honor and to the lasting benefit of those who have entrusted their 


money to his keeping. 
(To be Continued.) 


—, 4,4, ____ 


THE TRUSTEE’S RIGHT TO DEPOSIT IN HIS OWN BANK. 


Whether or no a trustee of a savings bank in New York may have 
an account in the bank with which he is connected, without violating 
the provision of the law which prohibits his sharing in the earnings 
or profits thereof, is not a matter of great moment, either to the bank 
or to the individual. If the bank needs the money it will doubtless 
‘*find a way or make one” to gather such into the fold without seriously 
infringing upon such restriction; and on the other hand, if the afore- 
said trustee is especially anxious to have some of his idle capital in sav- 
ings banks at four per cent., he will doubtless find other banks, as good 
as his, perfectly willing to accept his money. 

Some savings bank men, high in authority on such subjects, and 
whose opinions are entitled to all respect, take the position that such 
deposits are not in keeping with the law. Inaddressing the New 
York Chapter, American Institute of Banking, last winter, Mr. James 
J. Pulleyn, Comptroller of the Emigrant Industrial Savings Bank, and 
Mr. C. E. Sprague, President of the Union Dime Savings Bank, both 
stated that in their opinion such deposits could not be accepted and 
were not, in the banks over which they presided. And at the annual 
meeting of the New York State Savings Bank Association heldin May, 
1909, Mr. Charles A. Miller, President of the Association and holding 
the same office in the Savings Bank of Utica, stated: ‘‘In the manage- 
ment of a mutual savings bank, however, selfishness or self interest 
has, theoretically at least, no place. Our trustees cannot be depositors. 
They cannot borrow of the bank. For nearly a century we have 
been giving a practical demonstration of altruism in business, and I 
think we may safely claim to have proved that unselfishness can go 
hand in hand with good business management.” 

Contra to the above, is offered a recent decision of the Attorney- 
General of New York, bearing on this question: 
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STATE OF NEW YORK, ATTORNEY-GENERAL’S OFFICE, 
AxBany, September 7, 1906. 
To the Honorable the Superintendent of Banks, Albany, N.Y. 

DeaAR Srr:-In reply to your communication of August 7th, inclosing a copy of a 
letter from Messrs. Merrill & Rogers, and referring to deposits in a savings bank made 
by a trustee thereof, I desire to state: 

Section 112 of the Banking Law provides that: 

‘*No trustee of any such corporation (savings bank) shall have 
any interest direct or indirect, in the gains or profits thereof.” 

As I understand it there can be no gains or profits in a savings bank until after 
the fixed charges of the bank are paid and interest on the deposits have been credited 
to the depositors. It seem to me it would be a strained construction of this section 
to forbid a trustee of a savings bank to deposit his own money with the bank he was 
serving gratuitously as a trustee. On the contrary, I quite agree with Messrs. Merrill 
& Rogers, that by making such deposits, trustees evince in a practical way their confi- 

_dlence in the bank, and the fact that they have their own money in the bank tends to 
increase the vigilance with which they discharge their duties 
Very truly yours, 
(Signed) HORACE McGUIRE, 
Deputy Attorney-General in Charge. 


Approved September 7, 1906. 
JULIUS M. MAYER, AZtorney-General. 
The logic of the foregoing is clear. The Attorney-General holds 
that the savings bank proposition is about as follows: 
Gross earnings, minus fixed charges (rent, salaries, etc.), minus the 


dividend, leaves the gains or profits. 

And there can be no real profits until the running expenses and 
the dividend are deducted. The interest to depositors, while not a 
fixed charge, in view of the competition on every hand, interest at some 
rate, and naturally at the going rate, is so nearly obligatory that it 
may well be considered a permanent charge, fluctuating, of course, as 
the deposits increase or decrease. And most bank men are inthe habit 
of so considering it. If the average savings bank official were asked 
‘*How much money are you making ?” he would sit down and first esti- 
mate the interest to depositors. And in receiving interest on his 
deposit, in view of this reasoning, he does not share the ‘‘ gains or 
profits’ although he does share the *‘ earnings.” 

If, in declaring a dividend, the trustees should vote interest at 4 % 
to the depositors, and to those of their membership having accounts, 
4% or5 %; or, after declaring the regular dividend, move to divide the 
gains or profits among themselves, it would be so obviously illegal 
that it is absurd toconsiderit. But to permit a trustee to indicate his 
good will and faith in his own bank by keeping an account, even to the 
limit, would seem to be not only good business, but equally good bank- 
ing. And again, for the sake of argument, if such a thing were pos- 
sible, that a board of trustees, for the sake of an additional half of one 
per cent., should declare a higher dividend than would otherwise be 
voted, the multitude of depositors, rather than a few trustees, would 
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be the gainers thereby. And the multitude, no doubt, would, in the 
language of an absent statesman, be ‘‘de-lighted.”” But the caliber of 
the savings bank trustees of New York issuch that the opposite of 
this would be more likely to happen, i. e., a dividend to themselves 
fess rather than greater than tothe depositors. But none of these 
hypothetical situations are likely to arise. The savings banks of New 
York are exceedingly well managed, by exceedingly good men, and if 
any great number are satisfied with four per cent. on their money 
when opportunities by the score are open to larger returns, it is much 
to their credit that such should be thecase. But at the same time it 
is a matter of satisfaction to know that, judicially, the practice is not 


illegal. 
“Vr e 


THE AUSTRALIAN SAVINGS BANK SYSTEM. 
STATE OF VICTORIA (SOUTH WALES). 

Through the courtesy of Mr. Geo. E. Emery, Inspector-General, 
we are enabled to present the following facts regarding the opera- 
tion of the Savings Bank of the State of Victoria, Australia. The 
system* comprises one main bank with 64 branches and 337 agencies, 
established in the various post offices. 

The administration of the bank, andthe investment of the funds 
are entrusted to a corporation known as ‘‘Commissioners of Savings 
Banks” composed of five members, who meet twice a week, for which 
attendance they receive board fees. The Government has no direct 
control over the bank, although it guarantees the deposits. In towns 
too small for the operation of a fully equipped branch, agencies are 
attached to the post office, and the bank pays the Government for 
the use of the postmaster’s services at the rate of six shillings per 
cent. on the volume of business, including both receipts and pay- 
ments. The rate of interest to depositors is3 4 % on the first £100, 
and 3 % on any excess over that amount up to #250. Any depositor 
can have as much as £1,000 on deposit, but interest is not allowed on 
the excess over £ 250. 

The Savings Bank of Victoria is one of the largest in the British 
Empire, having accounts tothe number of 532,425, and the balance 
due depositors is over £ 14,100,000 ($70,500,000). The system of 
keeping accounts is of the most simple character, the post office 
agencies being merely supplied with deposit book, draft book and 
cash book. By the use of carbon paper the leaf containing the day’s 
entries is torn out of the books and forwarded to the nearest fully 
equipped branch, at which place the ledger accounts are kept and to 
which the agency is attached. The carbon copy is retained for re- 
ference. 

At branches money is repayable on demand up to £ 20, with short 


* In 1898 the Post-Office Savings Banks were amalgamated with the Commis - 
sioners’ Savings Banks as one institution—Staff Instructions, p. 300 (Act of 1896). 
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notice for other amounts, but at the agencies at post offices, only 
amounts up to £2 are payable on demand, and then only after cer- 
tified identification of the depositor, ordinary payments only being 
allowed after the depositor’s application has been sent to the branch 
for verification of signature and returned with authority to pay. 
Some of the salient features of the management will be found in the 
following rules selected from the ‘‘Book of Staff Instructions”: 
SUMMARY OF RULES AND REGULATIONS. 

Each bank must have a current account at bankers, subject to 
order of the manager and the next senior officer, and all checks are 
to be given on strictly savings bank business. The issue of checks 
to depositors is discouraged. 

In making lodgments (deposits), two officers are to attend the 
transaction and the exact time noted. 

Cash on hand and at bankers is to be kept as low as possible, and 
only sufficient for current needs so kept. 

Deposits exceeding £ 500 are to be sent to the head office. 

The manager is responsible for all cash and securities in his office, 
and must verify the same twice a month. 

Cash is not to be left unprotected at any time and when the 
counter is left, even for the briefest period, the cash drawer is to be 
securely locked. 

Cash must be balanced daily. 

Deficiencies are chargeable against the officer responsible for the 
same, but overages are credited to ‘‘suspense account” and all such 
errors are to be reported with name of the officer making the same. 

Signatures and test questions are taken at the time of opening the 
accounts, similar to the practice in ordinary savings banks. 

Clerks who have been in the service less than two years are not 
permitted to pass on the signatures of depositors, but after that the 
authority to pass on signatures is graded according to the salary and 
the amount of the order, as for instance clerks receiving £40 may 
pass on orders upto £5, and soon. 

Pass books must be presented whenever a deposit or draft is made. 

Pass books must be returned to depositors closed, so that entries 
cannot be read by bystanders. Parties depositing more than the 
legal limit in other names than their own, in order to secure interest 
on more than the law allows are liable to have the excessive interest 
charged back to them upon discovery of the excessive deposit. 

Check deposits are closely restricted and minute rules laid down 
for such procedure. For instance if part of a check is to be deposited, 
the whole amount must be credited and the balance withdrawn by 
regular withdrawal. 

The habit of leaving small amounts ‘‘to keep the book open’”’ is 
frowned upon. 

Accounts in such institutions may be duly garnished. 
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Provision is made for withdrawals, at other places than the office 
of deposit; telegraphic transfers of money, and banking by mail. 

Collections may also be made through regular banking channels. 

Withdrawals may be made from points outside the State and in 
other jurisdictions for which proper procedure is laid down, but no 
person is permitted to ‘‘lodge’” money in one State for immediate 
transfer to another State, unless he is a bona fide depositor (i.e. can 
produce the pass book) and is leaving for his own State at once. 

Friendly Societies are permitted to open accounts and draw against 
them by check upon certificate that the society is duly registered 
under the ‘‘Friendly Societies Act.” Accounts are also permissible 
with societies, companies, clubs, etc., but can only be drawn against 
as individual accounts. The proper officers to withdraw must be filed 
with bank The limit is the same for these as for individual accounts. 

Deposits are received in the names of minors, but such accounts 
may not be withdrawn until the child is able to write. But provision 
is made for the payment of such accounts to parents or guardians 
under necessity. 

Accounts of executors and administrators are also accepted, and 
trust accounts as well, ‘‘but extreme care must be taken that the nature 
of the trust is not disclosed, otherwise the bank might be liable for 
any misapplication of funds.” Special conditions are never to be at- 
tached to a deposit. 

When trust accounts are opened, depositor must be asked if he has 
any personal interest in the money; if so, account is to be refused. 

Joint accounts are accepted ‘‘and” or ‘‘or,” and payments made to 
one-or more, two or more, or all of the persons named in the account, 
and at death the balance goes to the survivor. 

INVESTMENTS. 

The investments of the banks are to be as follows: 

Fifteen per cent of the deposits are to be kept as available fund 
on deposit with bankers of the Government or such other banks as 
may be designated. 

Not over three-tenths of the balance in mortgage loans or in 
loans to municipalities; or in real estate required by foreclosure. 

Seven tenths of the balance in Victorian Government stock de- 
bentures, Treasury bonds, Treasury bills, or mortgage bonds, or de- 
bentures issued under the Savings Bank Act of 1900,-or municipal 
debentures or debentures issued by the Melbourne and Metropoli- 
tan Board of Works, or deposited in the Treasury at Melbourne. 

Mortgage loans are made up to three fifths of the value if the 
land be agricultural or pastoral, and up to one-half if otherwise. 

Provision is also made for the issuance of mortgage bonds and 
‘‘advances” on security of real estate, to be repaid in installments, 
for which tables are prepared showing the amortization of the debt. 





r ‘ompiled from Book of Staff Instructions, State of Victoria, 8. W., July, 1909. 
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CREDITS. 


BY 


WILLIAM M. ROSSENDALE, 
Of the Discount Department, Market and Fulton National Bank, New York. 


President of New York Chapter, American Institute of Banking. 


N ambitious clerk in a small bank once said to its President, 
‘*‘Let me organize a credit department;” to which the official 
promptly replied, ‘‘What is the matter with our present credit 
department?” The clerk said, ‘‘Nothing; it is an excellent one 

for this bank; one which it would take years to duplicate. But it has 
one glaring fault. When you go fishing, the department goes, too.” 

This is the fault with very many banks, but it is growing less and 
less. Now, everywhere, they are putting on paper and in files what 
this official carried under his hat. Stillin the profitable loaning of 
funds on commercial paper, there is an immeasurable something, a 
knowledge of human nature, a sort of sixth sense which gives an in- 
sight that is almost intuitive, enabling one to read the men who come 
for loans. That is the bulwark of an institution which will keep it 
from the hidden rocks. 

If business could be done along the lines laid down by the old time 
banker who said, ‘‘that a determination to pay backed by government 
bonds was good enough security for him,’ there would not be very 
much use for a credit department. But nowadays so many men come 
to the bank perfectly willing if you wiilonly furnish the ships, to sup- 
ply the ocean on which to float them. 

Someone has aptly said, ‘‘Show me the man who would imply that 
he knows the analysis of credits to the last page, and I will show you 
the man who rides for a fall.’ Forthere are those who will tell you 
that ‘‘Every commercial failure can be predicted.” 

This may work in theory, but practice and experience teach other- 
wise. Such men would refuse a good loan and that might injure the 
bank’s profits more than the acceptance ofa bad one. Ofcourse, you 
must be conservative, but you must be progressive and have a proper 
regard for the bank’s advancement, for in dealing with your deposi- 
tors, you must consider that you are not the only bank in town. It 
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is a good deal better to lose a little sometimes than for a credit man 
to be so careful as to accept nothing but apparently absolutely safe 
loans,and by being hypercriticaland narrowly declining business which 
may be just as safe, and which may grow to the profit of the concern 
and his bank. A man who will never accept a bad loan, nor refuse 
a good one, has reached a ‘‘state of grace” not suited for this world. 

Statistics tell us that 95 per cent. of the business of the country is 
done on credit, and the banks furnish nearly all this credit. If trade 
were conducted on an actual hand to hand money basis, there would 
be little progress, for it is conceded by all that the economic force that 
is of the most vital importance in developing the community, bring- 
ing wealth and prosperity tothe people, is credit— credit backed by 
character, ability and industry, combined with commercial resources, 
or, as some one has tritely said, ‘‘Character, capacity and capital.” 
But there is a cardinal principle that every one loaning funds of which 
he is only a steward should remember. Your institution does not 
sha’e in the profits of the borrower; it should, therefore, never share 
in the primary risk. , 

Facts are the basis of every business transaction, and nowhere are 
facts more requisite thanin making credits. Itisthe duty of acredit 
department to get these facts and verify them. 

The credit department of a bank asa rule holds no authority and 
is simply a bureau of ready information. True, the gathering of facts 
may give impressions that are valuable to the loaning officers and be 
agreathelptothem. A well equipped department is a most import- 
ant adjunct toan up-to-date bank. While the methods differ with the 
size of the institution, stillthe principle of obtaining a thorough knowl- 
edge of the borrowers underlies them all. 

The filing of papers and memoranda relating to borrowers is best 
kept in a vertical filing cabinet in large manila envelopes about 
7% x 10 inches, arranged alphabetically, with the name on the outside. 
In these envelopes all reports, interviews, statements, etc., can be 
kept. It is a good plan to take some history of an account when it 
is opened; and, should the account close, the reason ought to be 
recorded. 

Fraud is so clever, it behooves you to be ever on your guard to 
deal only with borrowers whose honesty is unquestioned. State- 
ments, which most concerns nowadays seem very willing to give, are 
certainly a test of one’s truthfulness, and call for much pruning, for, 
while not intending to tell anything that is not true, or misrepresent 
their actual conditions, still many exaggerate the value of their re- 
sources, for they do not view them inthe right light. Credit is usu- 
ally extended on the strength of quick assets, and many good judges 
feel that the ratio of quick assets to liabilities should be about 2% tol. 
While a large number of borrowers furnish the statements de- 
sired in their own language the use of printed forms which the banks 
supply is becoming more general. 
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You should have agency reports, ratings, statements, interviews, 
average balances, highest discount you have extended for the year 
in ‘fown paper” and in ‘‘receivables,” amount of ‘‘bought paper” 
and ‘‘call loans;” record of other bank accounts, record of any in- 
quiries, any officer's or director's opinion, their statement condensed 
with record of what is considered quick assets in different colored 
ink. This, of course, calls for much thought, for what is a quick as- 
set in one kind of business is quite a slow one in another; in fact, 
you should have all you can find out, for it is better to erron the side 
of asking too much than too little. All this information should be 
kept as up-to-date as possible and from year to year for comparison. 

The weekly sheets of commercial agencies and trade agencies 
should be carefully perused for changes in your dealers or their cus- 
tomers; in fact you should, as near as possible, keep a pen picture of 
the risk you assume. 

A valuable adjunct in determining the continuing of credit with 
yours customers is a record of their loans. Most banks call it a ‘‘Bill 
Book” or Liability Ledger. It is best kept by a loose leaf system, 
because this is the only way in which the accounts can be kept to- 
together. It should show a record of all paper discounted, whether 
paid by maker, protested or paid by your dealer, amount unmatured, 
how large a loan has been given. 

‘‘Own paper” should be recorded in a different colored ink. It 
stands out more plainly and saves the work of an extra column. 

While one or more of these records alone may not be a guide 
to the credit line, still taken together they are buoys to help you 
over financial seas; some of them silent, like the spar buoy, but 
others, like the bell buoy, ringing their note of warning loud and 
clear. 

Mercantile agency reports certainly have their value. Though 
far from being infallible, they are a great help, seldom speaking ill 
without good cause. 

Average balances, while sometimes ‘‘cooked up” in order to look 
well in applying for a loan, arein the vast majority of cases helpful 
guide posts. 

A report of other bank accounts is very valuable. The officials 
of banks can confer and certainly be a great help to one another. 
Directors’ opinions of borrowers, particularly if they are in the same 
line of business, are valuable. Such opinions are better than the 
views of an outsider, because the former have the bank’s interests at 
heart. 

Cash in bank is a quick asset, cash in hand may be and may be 
I. O. U's, merchandise in some cases, such as food products, iron, 
leather, cotton and wool; possibly, tobacco, though the brand must 
be of a kind that can be used generally, is a quick asset, while jewelry, 
millinery, perishable goods, etc., are quite slow ones. 

Accounts receivable and bills receivable when sifted down are quick 
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assets. Machinery, electro-types, real estate, fixtures, leases, patents, 
etc., while valuable in most cases to a going concern, are very un- 
certain when it stops business. Accounts payable should be looked 
into, also notes payable, and contingent liabilities, which might 
change the entire aspect of the concern, should be well ventilated. 

It is also the duty of the credit department to investigate paper 
offered by brokers which is frequently taken at the option of return- 
ing in ten days if not satisfactory. 

It is not any indication of weakness because a dealer does not bar- 
gain fora low rate. While some men always want a rate below the 
prevailing one, many, in all their dealings, know what a fair value 
is and give it without question. 


SS 
NEBRASKA'S DEPOSIT GUARANTEE LAW INVALID. 


FEDERAL COURT DECISION. 

The law providing for the guarantee of bank deposits in Nebraska which was passed 
by the legislature and approved by the governor March 25, 1909, was declared in- 
valid October 16 in the Federal Court at Lincoln. The Act was to have become op- 
erative July 1, but a temporary injunction was granted June 30. District Judge 
Thomas C. Munger and Circuit Judge Willis Vanderventer, who granted the temporary 
injunction, have now made it permanent. They hold the law to be unconstitutional 
on the grounds that it isin violation of the Constitution of the United States and that 
of the State of Nebraska. It is expected the case will be carried to the United States 
Supreme Court. The syllabus of the case as given in the Omaha Bee is as follows: 

1. Constitutional Law—Due Process of Law. Banking.—Restricting Business to 
Corporations— Guaranty Fund. 

The Nebraska Act of March 25, 1909 (Laws Nebraska, 1909, Chap. 10, p. 68), 
which prohibits individuals from engaging in the banking business unless they do so 
through the agency of a corporation, and which also conditions the right to engage 
in that business in that form upon the making of enforced contributions from time to 
time to a depositors’ guaranty fund to be employed in the payment of the claims of 
depositors of any bank which shall become insolvent, is in conflict with Section 1 of 
the Fourteenth Amendment to the Constitution of the United States, which provides: 
‘*No State shall make or enforce any law which shall abridge the privileges or immuni- 
ties of citizens of the United States; nor shall any State deprive any person of life, 
liberty or property without due process of law,”’ and is in conflict with Section 3 of 
Article 1 of the Constitution of Nebraska, which declares: ‘‘No person shall be de- 
prived of life, liberty or property without due process of law,” and therefore is void. 

2. Same. Void provision, when inducement to passage of Act renders entire act 
invalid. 

The provisions of the Nebraska Act of March 25, 1909, supra, which prohibit 
individuals from engaging in the banking business unless they do so through the 
agency of a corporation, and also condition the right to engage in that business in 
that form upon the making of enforced contributions from time to time to a depositors’ 
guaranty fund to be employed in the payment of the claims of depositors of any bank 
which shall become insolvent, were the inducement to the passage of that Act, and as 


those provisions, so coupled together, are void, the entire Act is hereby rendered in- 
valid. 





A NEGATIVE VIEW OF THE CENTRAL BANK 
QUESTION. 


By Henry W. Yates, President Nebraska National Bank, Omaha. 


HE question of a central bank from the support it is receiving in high political 
quarters has now become a real issue in our financial discussion. 
The proposition as advanced by some confines its operations to transactions be- 
tween banks. 

It is difficult to see how a business so restricted could be made attractive to the 
capitalists who are expected to subscribe for the stock. 

Deposits could be obtained by the offering of sufficient inducements, but banks 
as a rule are not borrowers. They become so only in times of great stringency, and 
these are infrequent and it may be hoped will eventually cease to occur. 

The central bank must therefore necessarily find other means for obtaining loans 
and discounts. 

To bea practical proposition, it should be vested with full power to do a general 
banking business, like the Bank of England and the Bank of France, and to make it 
of national operation it must also maintain branches. 

This is doubtless the form the proposition will finally assume. No matter in 
what shape it may be presented, such a bank must come into direct competition with 
the existing banks, and if the branch plan is extended generally, say as in Canada, it 
would lead to the destruction of our existing banking system. The credit and _pres- 
tige of its government connection would give it great advantages over all other banks 
and this joined with the fact that these branch banks would be untaxed in communi- 
ties where the banks are now called upon to stand so large a portion of the burden of 
local taxation, would inevitably result in the extinction of the latter. 

The question at once arises ‘+is there any crying necessity for such a change in 


our banking system and would it be beneficial to the country?’ I think the ques- 


tion should at once be definitely answered in the negative. 

These branch banks owned and controlled by men having no personal interests 
whatever in the communities where they would be established, could not render the 
same service to those communities as the present independent local banks. 

In papers heretofore published, this writer has had occasion to show that our 
American banking system is a product of our American life and development and is 
peculiar to this country. 

So far from being the worst banking system in the world as some writers have as- 
serted, history will probably record it as the best. It will be judged by what it has 
accomplished and not solely by its spectacular display of weakness at a few irregular 
intervals. 

These weaknesses are apparent to all, but a wise policy should lead to their re- 
moval and not tend to the destruction of the entire financial fabric. 

Granting, however, that in some manner, a central bank could be made to harmo- 
nize with our existing banking system, there are a number of other objections to the 
scheme which would justify its rejection. Only one of these can be considered with- 
in the restricted limits of the present paper, but it is in the writer’s opinion the most 
important of all, as it vitally affects the public interest. 
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It is proposed to give to this bank the power to issue bank notes to circulate as 
money, Without the bond security heretofore required. 

This really constitutes the main incentive for its creation, just as it has also been 
in the many banking and currency reform schemes heretofore proposed for congres- 
sional action. 

It is doubtless true that notes issued by a large capitalized central institution 
would not be attended with the same risk, as when issued by thousands of national 
banks separately. Whether such notes would be safe or not is not the sole question 
under discussion. 

Their ultimate payment would depend upon the management of the banks issuing 
them, whether large or small. 

The chief objection is the conversion by law of personal credit into capital, 
through the issue of bank currency, and the consequent inflation of the money volume. 

Any subsequent contraction of this volume, by the retirement of these notes, 
whether by payment or repudiation, would be attended with loss—not to the issuers 
of the notes who get their profit when they put them out and cannot lose—but to 
the general public. 

The necessity claimed for all currency schemes is the prevention of panics. 

The occurrences of 1907 are constantly put forth as a sledge to force this kind of 
money upon the country. 

The prominent financiers who press these schemes and denounce opposition as due 
to ignorance and prejudice, seem themselves to be entirely oblivious to the fact 
that the people of this country clearly comprehend the underlying causes of that 
disturbance. 

There was no lack of currency at that time to meet the commercial uses of the 
country, but there was a lack of capital. 

The banks in the great money centers had permitted their means to be absorbed 
in ‘‘undigested” securities, or in loans based upon them as security, and were not in 
a condition to satisfy the increased commercial demand for money (capital not currency) 
which always comes in the fall. The stringent loan market and high interest rate, 
with the panic in the stock exchange, naturally caused distrust and brought on the 
catastrophy which followed. 

It will be admitted that our banking system should be able to meet without 
undue strain, the operations of even freak bankers and speculators, but this may be 
accomplished without the aid of such drastic and doubtful propositions as those 
advanced. 

It is said that our currency system lacks elasticity and that some means should 
be provided which will permit it to expand to meet the commercial demand for money. 


Our currency is far more expanded and is no more rigid than that of Great Britiain, 
the greatest financial power in the world. The rigidity of the British Currency sys- 
tem has at times been denied and nearly always obscured by the advocates of asset 
currency. 

The endeavor has been to induce the public to believe that this is the only coun- 
try in the world with a rigid or restricted currency system. 

Hon. A. B. Hepburn of New York City has an article in the October Century in 
which the strongest possible arguments for a central bank of issue are advanced. In 


this article he frankly concedes the fact concerning Great Britain. 

He states the debt secured issue of the Bank of England is limited to 14,000,000 
pounds (it is now 18,400,000). 

Beyond this sum the bank cannot issue a pound, except of what corresponds to 
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our gold certificates of deposit. Using his words, ‘‘the currency of England therefore 
possesses no greater degree of elasticity than metallic money.” Notwithstanding this 
fact, with about one-fourth of our money volume she manages not only her own 
finances, but the finances of the greater part of the world. 

We should not allow dust to be thrown into our eyes by the assertion that there 
is no real difference between a bank note liability and a deposit liability. 

Upon the bank books it is made to have that appearance, but in fact there is 
little similarity. Circulation corresponds more with ‘‘capital stock ” than it does with 
‘‘deposits.” The loans and discounts made by a bank are from its own capital and the 
capital of others entrusted to its care and keeping. The note liability forms a part of 
this capital and is manufactured from its credit supported by government sanction to 
give the notes circulation. Deposits may be withdrawn by checks at the will of de- 
positors, but circulation as a rule is not withdrawn except at the will of the issuing 
bank. 

Gold is the only natural money and requires no law to give it circulation. Paper 
or credit money performs exactly the same service that gold performs as money and 
is subject to the same economic law governing the production and circulation of gold. 
It forms with gold the currency capital of a country. 

The material difference between them is that gold probably in the long run costs 
in labor and capital all the value it possesses in use, but paper money is created with- 
out the labor and savings ordinarily demanded in the production of capital—it costs 
nothing except the taxes on bank notes imposed by the government. 

A practical illustration will show how credit may be converted into real capital. 

The necessities of the Civil War caused the creation of a public debt far beyond 
what the capital supply of this country could carry. 

To meet the emergency, Congress authorized the creation of banks with power to 
issue notes to circulate as money the same to be secured by government bonds. 

The banks created, possessed the capital to purchase the bonds, but if the process 
had ended here, they would have been left without means to do business. 

The circulation received was practically a return to them of the capital parted 
with and enabled them to meet the commercial demands of the day the same as if the 
original capital had remained intact. 

The creation of capital of this character is a serious matter and it should not be 
done except in great emergencies or to serve a public purpose. 

It should never be authorized to serve merely the personal interests of individuals 
or corporations. 

Our national bank currency was issued for a public purpose and still maintains 
that character by lowering the interest rate paid on the public debt. It should how- 
ever, be limited in its volume just as the Bank of England notes are limited, other- 
wise there is danger that an increase in the public debt may cause an excessive note 
issue and lead to the export of gold. 

Paper currency, whenever issued is at once absorbed in capitalistic enterprises, the 
same as a similar amount of gold would be absorbed, and cannot be withdrawn ex- 
cept at the cost of much suffering and distress. Whatever amount is withdrawn 
would be a strain to that extent upon the capital supply of the country. 

This was evidenced when at the close of the Civil War the government undertook 
to cancel and retire its excessive issue of legal tender notes, which was absolutely re- 
quired to enable the country to return to a specie basis. 

It was forced to suspend the operation and even then the panic of 1873 followed 
with its years of business depression and liquidation. 
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Bank notes will continue in circulation so long as there is profit in the transaction 
and money is always worth something. There can be no such thing as automatic 
redemption; nothing will bring the notes back except loss of creditor an excess of 
issue leading to gold exportation. 

Mr. Hepburn in his article undertakes to show the contrary of this. He says: 
‘* Had we had an elastic currency based upon normal bank assets, the volume natu- 
rally would have contracted enormously during the period of business stagnation fol- 
lowing the panic.” 

But this is merely an opinion of Mr. Hepburn’s. There is nothing in our currency 
experience to justify it. 

It is conceded that our present secured bank currency does not contract in that 
way no matter how great the stagnation may be and this condition would affect it in 


exactly the same manner as an unsecured currency would be affected. 

Mr. Hepburn recognizes this fact and endeavors to explain it away. 

Referring to the bonds the banks must carry to obtain circulation he says, 
‘¢ owning these bonds and unable to sell them except at a loss, the banks struggle to 
keep out circulation against the same in order to lighten the burden of carrying 


them: and this is the reason our bank note volume does not contract.” 

Banks do not as a rule sell bonds and retire circulation, even at a profit, unless 
the profit is so large as to render selling more profitable than holding—and why 
should they sell at a loss ? 

The proceeds of the bonds sold would merely cancel the circulation and nothing 
would be gained by it, whereas even if they retained in their vaults every dollar of 
their circulation, the bonds would continue to give some returns. 

There can be no burden in carrying the bonds unless the taxes paid the govern- 
ment on circulation exceed the interest received, and this may be saved by merely 
holding the notes. 

This writer has been engaged in the national bank business since its establish- 
ment nearly fifty years ago and it bas never occurred to him that a ‘‘ struggle ” was 
required on the part of the banks at any time to keep their notes in circulation. I do 
not think that Mr. Hepburn will find many bankers in the business to agree with him 
in the statement. 

The only appearance of redemption the system has ever incurred except the re- 
turn of mutilated notes, is referred to by Mr. Hepburn. 

The New York banks and perhaps at times the banks of other central reserve 
cities, in order to maintain the reserve of legal tender money required by law, are 
forced to exchange national bank notes for legal tenders. But this kind of redemp- 
tion really amounts to no redemption at all. 

It arises from no difficulty the banks encounter to circulate the notes but from 
the requirements of the law. 

The $222,291,620 of bank notes which Mr. Hepburn says were last year deposi- 
ted in the treasury for redemption by the New York banks were at once forwarded 
to the banks which issued them and by them immediately returned to circulation the 
same as any other money. They were out of circulation for no longer time than gold 
or any other currency in process of transportation from place to place. 

The weakness in our banking system arises, as an able English writer expresses 
it, not so much from the lack of ‘+ elastic currency ” as from inelastic banking. 

Our banking law concerning reserves is ineffective and weak as well as ridiculous. 

No means are provided for concentrating resources and making them useful in 
times of stress and panic—on the contrary, the arrangement is just the opposite and 
tends to make every bank a panic breeder instead of panic breaker. 
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While the actual money required to be heid on hand by every bank is insignifi- 
cant for the protection of depositors for which it is intended, it is sufficient on ac- 
count of the multiplicity of banking to take from circulation the larger part of our 
circulating medium. 

The absurdity of our reserve requirements is shown in the necessity placed upon 
the New York banks, as stated by Mr. Hepburn, of shipping many milllions of na- 
tional bank notes to Washington in order to obtain the species of currency designated 
as reserve money. 

These banks may hold as reserve silver and silver certificates which are redeemable 
in nothing and yet national bank notes—the safest of our currencies, because re- 
deemable at the United States Treasurv and protected dollar for dollar by national 
security as well as the capital of the issuing banks—must be exchanged for other 
money merely for a technical difference between them indicating a use for the supe- 
rior currency almost forgotten in actual business transactions—that of legal tender. 

The subject of bank reserve was fully treated in an article by the writer which 
was published in the March, 1908, issue of the ‘‘Annals of the American Academy of 
Political and Social Science,” and will not receive here any further extended notice. 

The emergency circulation suggested in that paper, and advocated by him for 
many years for the prevention of panics, found practical legislative expression in the 
Aldrich-Vreeland Bill, which it may be recalled was vehemently opposed by all of the 
asset currency bankers. 

If not one dollar of currency is ever issued under that law, it will only offer the 
strongest evidence of its sufficiency to fulfill the purpose intended. 

With the support that it affords, banks in time of panic will be more composed 
and will not seek wildly to strengthen their reserves by calling in loans. 

Mr. Hepburn says: *‘We already possess a great central bank—the Treasury De- 
partment. It is the greatest bank of deposit in the world.” 

This writer in the article referred to called attention to the same fact and urged 
a more extended use of that department for the purpose of bank reserves. 

All that we need in our financial system that a central bank of issue would supply, 
can be equally as well supplied by the Treasury Department. 

It is not necessary for the purpose that the government should go into the bank- 
ing business. Increase, if thought best, the ratio of reserve now required for banks, 
but instead of a stated amount of actual cash on hand let the cash reserve include bal- 
ances due from the United States treasurer and approval securities held by him. |The 


securities could be specially designated and confined to those generally termed ‘‘sav- 


ings bank bonds.” 

Then permit the banks when it was needed to draw on the treasurer, not only to 
the extent of their balances, but to that of the securities deposited. The credit bal- 
ances with the treasurer would always exceed the overdrafts and the resulting interest 
charged would make the keeping of cash reserves attractive instead of locking up the 
cash at home. 

This was practically the plan outlined by the writer in the article mentioned and 
it could be accomplished without the slightest risk on the part of the government. 
The business would be conducted along general lines applicable to all banks without 
any opportunity for favoritism or preference. 

The people of this country will not object to the treasury being used in this man- 
ner as a custodian of bank reserves, but public sentiment is not likely to be united in 
favor of the establishment of a great central bank, with all of its evil possibilities, 
even if it can be made to accomplish a much deserved result. 
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SENATOR ALDRICH AND THE MONETARY COMMISSION. 


Senator Nelson W. Aldrich, chairman of the United States Monetary Commission 
who recently returned from Europe is reported as having said that he could not at this 
time outline what recommendations may be made to Congress relative to establishing 
in this country a Central Bank of Issue. While he was chairman of the sub-commit- 
tee which went abroad he said he was only one of it and that it would not be in ac- 
cordance with professional ethics for any one member to make a report for publication 
without the knowledge and consent of the other members. 

He said that western bankers were divided on the subject and that he would 
commence a series of lectures in Chicago on November 6, which will inaugurate an 
educational campaign in which he and other members of the Commission will take part. 

Obviously a great deal of educative work will be necessary to acquaint the people 
with the practical workings of any system they may propose. Nor can the people be 
expected to look with favor upon a measure without a clear understanding of just how 
it will affect their interests. 

THE CENTRAL BANK. 
BY ALFRED L, RIPLEY, PRESIDENT STATE NATIONAL BANK, BOSTON. 

The following embodied in an address delivered before the Massachusetts Reform 
Club, December 14, 1906, gives briefly the views which Mr. Ripley now holds: 

‘‘Of all the plans proposed to allow an issue of uncovered notes, there is but one 
that seems to me safe, if we have regard to the real interests of the nation, and that is 
the plan evidently favored by the Committee of the Chamber of Commerce and aban- 
doned by them with reluctance as most difficult, if not impossible, to bring about 
by legislation. I refer to the plan for a central bank of issue, ‘to deal exclusively 
with banks; its stock to be owned in part by banking institutions and in part by the 
government; in its management representatives of the government to be supreme: 
the central bank to issue currency, rediscount for other banks, hold public money and 
act as agent of the government in redeeming its paper money and making its dis- 
bursements. ° 


‘Tf a bank were organized on this basis, with a capital of at least $50,000,000; if 


its loans consisted solely of approved bills receivable indorsed by banks or of advances 
on approved securities pledged by banks, no such loans to run over sixty or at most 
ninety days, so that this central bank would have the proper assets to care for an issue 
of uncovered notes; if all profits, above a certain reasonable dividend on it shares, were 
divided fairly between the bank's shareholders and the government, so that the bank 
could not exploit its position to make exorbitant return to its shareholders,—such a 
bank would, in my judgment, do good service. 

‘Such a central bank could be better trusted to issue unsecured notes because the 
character of its assets could be so fixed and defined by law as to keep them constantly 
liquid.” 


A RECENT OHIO DECISION. 


The State banks of Ohio have been notified by State Bank Superintendent Sey- 
mour that those banks which were incorporated prior to May 1, 1908, at which time 
the Thomas Act was passed,need not conform to the requirements of that act as to capi- 
ital, but may continue to do business with the amount authorized at the time of incor- 
poration. This was decided upon after Mr. Seymour had conferred with the Attor- 
ney-General upon the recent decision of Judge T. M. Biggar which reversed an opin- 
ion by Assistant Attorney-General Miller. Judge Biggar’s opinion has been accepted 
by the State authorities as final. 
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OBJECT AND RESULT OF TWENTY THOUSAND 
LETTERS. 


VIEWS OF MANY BANKERS ON THE CENTRAL BANK QUESTION, 


The BankinG Law JourNAL has mailed a letter to every National and State Bank 
and Trust Company doing a banking business in the United States asking their opin- 
ion on the central bank question. The object of this undertaking is to aid in a proper 
solution of this much agitated question. It is no small undertaking to send out over 
20,000 letters, but the importance of the subject was a sufficient incentive. The re- 
plies already at hand are quite convincing that the results will fully justify the effort. 

It is fair to say that the deductions which can be made from the replies coming 
to us from all parts of the country will prove a valuable aid to the solution of the 
currency question. 

These replies indicate a very general interest in the subject; they reflect the high 
order of intelligence of our bankers and clearly show that they have both read and 
reflected upon the matter. Many valuable ideas are given in strong letters and terse 
cpigrams; the reasons pro and con range from the standpoint of +*Old Hickory” down 
to the latest scientific conclusion. Many of the replies will be published in the Banx- 
ING LAW JouRNAL. They are not only valuable contributions to the literature on the 
subject but will be of great aid to those who ‘*want to know” (of whom they are many), 
and furnish important ideas for the consideration of those who are earnestly working 
for a sound cyrrency system. 

The compilation of these replies will furnish data possessing that accuracy and 
value which have always characterized the information furnished by the Bankrne 
Law JOURNAL. 


HENRY CHAPIN, Jr. 


Henry Chapin, Jr., died at his home in Brooklyn, October 7, at the age of 68 


after quite protracted illness. He was Vice-President of the National Bank of North 


America at the time that institution closed its doors in January, 1908. Mr. Chapin 
had a wide circle of acquaintances among the banking fraternity throughout the 
country. For a number of years he was Cashier of the Third National Bank, and 
when that institution was absorbed by the National City Bank in 1897 he was offered 
the cashiership of the National Bank of North America whjch he accepted. For 
several years after his connection with the latter bank he spent a good part of his 
time visiting banks in all parts of the country, and the out-of-town business of the 
North America grew quite extensively. He was advanced to the vice-presidency 
when the bank was consolidated with the Bank of the State of New York. He had 
a remarkable memory for names, faces and dates; and seldom forgot a date of an impor- 
tant transaction. He had the most remarkable faculty for computing interest in his 
head of any man known in the banking world. He would compute the interest ab- 
solutely correctly on any amount for any time in less time than it could be done by any 
interest tables known. His gentle character made him beloved by all who knew him, 
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ILLINOIS BANKERS’ ASSOCIATION. 


The bankers of Illinois held their annual convention at Decatur, Oct. 12 and 13. 
The attendance was large and representative. A goodly delegation was present from 
Chicago, and there were many bankers from other cities, including Mr. Lewis E. Pier- 
son of New York, President of the American Bankers’ Association, who was among 
the speakers. Others who delivered addresses were the President, James McKinney 
of Aledo, F. T. Joyner, President Illinois State Trust Co. Bank, East St. Louis; and 
Frederick I. Kent, Vice-President Bankers Trust Co., New York. Logan C. Murray, 
President American National Bank Louisville, Ky., said in part: 

‘If you will pardon me I will give you some views on the great question of a 
central bank. Will it not be helpful if the national banks of the country subscribe 
for stock in a central bank, and depending upon it for rediscounting, instead of de- 
pending upon the reserve cities for rediscounts of their paper, as at present? The de- 
tails of such a bank and the plan to be worked out with great care, and my judg- 
ment is, if worked out, a real beneficial reservoir of relief may be established inde- 
pendently, practically, of the government. Heretofore we had depended upon the 
secretary of the treasury putting money into depository banks, when money was strin- 
gent. This could not be done now, as the treasury has less money than the banks. 
Under the Aldrich-Vreeland bill, the secretary of the treasury to give relief would 
have to decide a crisis present, to allow the banks to put up their municipal and other 
bonds on which he would allow them to issue their own currency to the amount of 
their capital and surplus. This is possibly a good provision for any crisis which might 
arise before the enactment of the ideal central bank bill. 

‘*T would suggest that before a central bank charter could be procured from Con- 


gress permitting the issue of its bank notes, which, of course, would be a departure 


from the present issue of national bank notes, inasmuch as they would not be secured 
by a lodgment of United States government bonds, as we now have to do, that there 
will have to be a decided campaign of education, not only of the people, but for Con- 
gress, before the central bank bill comes to pass. ’ 

The officers elected for the ensuing year are as follows: Oscar G. Foreman, Vice- 
President Foreman Bros. Banking Co., Chicago, President ; E. E, Crabtree, Jackson- 
ville, Vice-President ; R. L. Crampton, Chicago, Secretary ; Daniel Crabb, Delavan, 
Treasurer; B. F. Harris, Champaign, Chairman Executive Council. 


a | 


THE CORPORATION TRUST COMPANY. 
REMOVAL OF OFFICE, 

The Corporation Trust Company announces the removal of its Wilmington, Del., 
office from 900 Market Street to the Equitable Building, corner of Ninth & Market 
Streets. The more commodious quarters give them increased facilities for the or- 
ganization and maintenance of corporations under the laws of that State. This 
office is now in charge of Mr. Warren N.Akers, former manager of their Boston branch. 
Mr. Akers has had over seven years experience in the organization of corporations, and 
the members of the bar can feel sure they will receive at his hands that care and at- 
tention to their affairs for which the Corporation Trust Company is noted. 





THE NATIONAL CITY BANK’S NEW VICE-PRESIDENT. 


JOSEPH T. TALBERT. 


The career of Joseph T. Talbert, recently elected a Vice-President of the National 
City Bank, New York, has been successful and varied to a degree. He has by effort 
and ability worked his way from the foot of the ladder. At the age of twenty he was 


JOSEPH T. TALBERT, 
Vice-President of the National City Bank, New York. 


Assistant Cashier of the San Angelo (Texas) National Bank, which position he filled 
about three years; he then became connected with the Farmers’ and Mechanics’ National 
Bank, Fort Worth, Tex., in which he held the position of Assistant Cashier, Cashier 
and Vice-President from 1889 to 1893, when he was appointed National Bank Ex- 
aminer for Texas, Louisiana, Arkansas and Indian Territory. The following year he 
was transferred to the Denver district, composed of Colorado, Utah, Wyoming, New 
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Mexico and Arizona. The panic of that year caused many Denver banks to suspend, 
and Mr. Talbert was made receiver for many of these embarrassed institutions. He 
managed their affairs in a way which added much to his reputation among bankers. 
Following these experiences, he was National Bank Examiner at Minneapolis and St. 
Paul, and in 1896 he was assigned to the position of receiver of the National Bank of 
Illinois, Chicago, succeeding John C. McKeon. President Eckels was quick to appre- 
ciate Mr. Talbert’s ability and offered him the position of Cashier of the Commercial 
National Bank of Chicago, which position he held from 1897 until he was elected its 
First Vice President in 1904. In addition to being Vice President of the Commercial 
National since that time, he has been President of the Chicago Clearing House for two 
years. 

Ralph Van Vechten formerly Second Vice-President of the Commercial National 
has been chosen First Vice-President to succeed Mr. Talbert. 


OKLAHOMA GUARANTY LAW. 


The many evidences of dissatisfaction with the practical workings of the Okla- 
homa guaranty law, at least in its present form, have recently taken the shape of reso- 
lutions adopted by Group Four of the Oklahoma State Bankers’ Association which are 
as follows: 

First. Demanding that the State Banking Board be abolished and the manage- 
ment and control of the guaranty fund be in the hands of the Bank Commissioner. 

Second. That the guaranty fund be re-deposited with the banks from which it 
originated. 

Third. That the State and not the banks bear the expense of maintaining and 
operating the guaranty fund. 

Fourth. That any State bank liquidating shall take over as an asset 90 per cent. 
of the guaranty fund contributed by the said bank. 

It was said that this meeting was attended by seventy-five bankers of the castern 
part of the State. 


THE NASSAU BANK, NEW YORK. 


Well merited promotions have been the recent order of events in the Nassau Bank, 


New York. Its President, Edward Earl, was formerly Cashier, and now the board of 
directors have appointed W. B. Noble, who was formerly Assistant Cashier, to the po- 
sition of Cashier. Since Mr. Earl became the chief executive of this institution it has 
steadily grown; its deposits have increased over $2,000,000 the past two years, and 
the increase in surplus, profits and total resources are equally as gratifying to its stock- 
holders who receive 8 4 on their shares. 


+++ 4 


THE PHILADELPHIA NATIONAL BANK. 


The payment of 1000 ¢ in dividends is a noteworthy record. The last semi-an- 
nual dividend declaration of the Philadelphia National Bank, Philadelphia, Pa., will 
make their payments of dividends in excess of this sum. The amount is six per cent. 
and it is payable November first. This institution has also added $250,000 to its sur- 
plus, making that item $3,250,000, all of which has been earned. 





KENTUCKY BANKERS’ ASSOCIATION. 


KENTUCKY BANKERS’ ASSOCIATION. 


At Louisville, October 6 and 7, the Kentucky bankers held a well-attended and 
enthusiastic convention. Much interest attached to the address of George E. Roberts, 
President Commercial National Bank, Chicago, on ‘*Currency Reform,” and a rising 
vote of thanks was extended him at the conclusion of his able effort. There were 
strong speeches against the postal savings bank plan, and State examination of State 
financial institutions was indorsed by the association. C. W. Thomas of the Citizens’ 
National Bank, Bowling Green, rightly said: **Bankers must keep in touch with the 
people. There must be no class distinction." Among the other good addresses were 
those of Logan G. Murray, President American National Bank, Louisville; J. N. Ke- 
hoe, President Mitchell, Finch & Co., Mayville; John A. Crabb, Cashier Farmers and 
and Drovers Bank, Eminence; the President, J. R. Downing, of the Georgetown Na- 
tional Bank. George E. Roberts gave in well-chosen words his views of a ‘*Central 
Bank” which have heretofore been published, made a clear and instructive analytical 
comparison of the reserve situation in the Bank of France, the Bank of England and 
the Bank of Germany with New York, Chicago and St. Louis, and then said: 

‘‘We have in the vaults of the United States Treasury now the greatest gold re- 
serve in the world, which might serve as the basis of an institution greater than the 


Bank of France. I holdin my hand the Treasury statement for October 1, last Friday 


It shows gold coin $864,162,869 held as a reserve against exactly the same amount 
of certificates. The issue of gold certificates is absolutely inflexible; they are simply 
warehouse receipts. It is the greatest and most ineffective gold reserve in the world. 
If that reserve was under the control of an organization like the Bank of France it 
would be possible to issue say, $400,000,000 more of notes and still have a reserve of 
75 per cent., or 8800,000,000, if occasion ever required, and still have a reserve of 
50 per cent. An institution like that standing behind the whole banking situation 
with the ability to issue its notes and make advances to the other banks would proba- 
bly protect this country from many panics, as other countries are protected.”’ 

An unique feature of the entertainment program was the ‘fish fry” on the steamer 
Columbia up the river. It was thoroughly enjoyed by all. 

Officers for the ensuing year were elected as follows : J. C. Utterbach of the City 
National Bank, Paducah, President; Arch B. Davis, Cave City, Secretary; H. D. 
Ormsby of the National Bank of Kentucky, Louisville, Treasurer. 


a 


BANKERS TRUST COMPANY, NEW YORK. 


The rapid growth of the Bankers Trust Company, New York, emphasizes the 
confidence of a large and important clientele in its able direction. This company 
which was organized in 1903 now has a capital of $3,000,000, surplus and profits in 
excess of $56 ,000,000 and total resources about $51,000,000. It is organized and 
equipped to act in all trust capacities for individuals and corporations. It also has a 
foreign department fully prepared to render expert service in all matters pertaining to 
foreign exchange. As accredited agent of the American Bankers’ Association, it issues 
and safeguards travelers checks. 








864 THE BANKING LAW JOURNAL. 


TYPICAL LETTERS ON “COINS OF THE WORLD.” 


PRESIDENTS OFFICE, THE 
COMMERCIAL NATIONAL BANK 
CHICAGO, October 18th, 1909. 


Mr. A. FI. White, Editor and Publisher, Banking Law Journal, N. JV. 
Dear Mr. \White: 

/ beg to acknowledge receipt of your favor of the 16th instant, 
and also, under separate cover, a copy of *‘Cotns of the World,” for 
which I thank you. It is a beautiful and interesting work, and you de- 
serve much credit for your enterprise tn compiling tt. 

Very truly yours, Geo. E. Roberts, President. 


THE FOURTH STREET NATIONAL BANK 
PHILADELPHIA, October 15, 1909. 
A. Ff. White, Esq., The Banking Law Journal, New York, N. Y. 
Dear Mr. White: 
I have your letter of the 13th instant, and the copies of the 
‘*Coins of the World” have been received. They are very fine, and we 
are receiving very complimentary letters from our correspondents re- 
spect ing tt. 
With kind regards, believe me, 
Very truly yours, J. 17. A. Hosbach. 


THE FIRST NATIONAL BANK OF MILWAUKEE 
Mitwavukek, Wis., October 27st, 1909. 
Mr. A. F. White, Banking Law Journal, 27 Thames St., New York. 
My dear Mr. White: 

/ thought tt might interest you to know that the acknowledg- 
ments which we are receiving for the publication ‘* Coins of the World” 
are all of avery complimentary nature and I think that the souvenir has 
been exceptionally well received. Do not fail to call on me next year when 
you come out with your next year’s proposition. 

7ery truly yours, Alexander Wall. 


MISSISSIPPI VALLEY TRUST COMPANY 
Sr. Louis, October roth, 1909. 
Mr. Alfred F. White, Publisher, The Banking Law Journal, N Y City. 
My dear Mr. White: 

I must take this occasion to compliment you on ‘Coins of the 
World.” It is extremely handsome and should be of value to every library 
in the Country. Has there ever been anything as comprehensive as this 
gotten out heretofore ? Yours very truly, Wm, McC. Martin. 
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COLLECTION OF CHECK. 


Liability of collecting bank after paying over money collected on a forged check. 


Edttor Banking Law Journal. ———., Iowa, October 8, 1909. 

DEAR Str:—A person whom we will designate -+A” presented a check on a bank 
outside the State to a bank for payment, the said check being indorsed in blank by the 
payee, who was other than the holder ‘+A’, who held the check under the payee’s in- 
dorsement. 

A bank, to whom *+A” presented the check, refused to either pay or accept it for 
collection until ‘A’ had satisfactorily squared himself by making his business known 
and establishing his identity by calling for mail at the post office and receiving letters 
addressed to the person whom he represented himself to be. 

The check was received for collection, and in due course returns were received 
from the drawee bank, the proceeds of the check being then credited to account of 
‘¢A”, who a few days later withdrew the amount at his credit. 

In approximately two months from the time the returns were received by the col- 
lecting bank, it was advised by the paying bank, that the supposed maker of the 
check, who had been away on a trip and has since returned, had pronounced the check 
a forgery. 

What we desire to know is, which bank will be the loser, the bank which acted 
as collecting agent or the bank which paid what they thought was their customer's 
check ? 

The collecting bank is not now able to locate the party to whom they paid the 
money 


y. Yours truly, CASHIER. 
Answer.—The drawee bank must sustain the loss. A bank that 
indorses paper ‘‘for collection” and forwards it for payment, and 
after receiving the money, pays it over to the owner is not liable to 
the drawee should the discovery be made afterward that the paper 


is a forgery. Northwestern Nat. Bank v. Bank, 107 Mo. 402; First 








866 THE BANKING LAW JOURNAL. 


Nat. Bank v. First Nat. Bank, 114 N. Y. 28; Moody v. First Nat. 
Bank, 19 Tex. Civ. App. 278. Cited in Bolles, Law of Modern Bank- 
ing, p. 733. 
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CHECK MAILED DIRECT TO PAYOR BANK. 


Editor Banking Law Journal. Somerset, Ky., October 13, 1909. 

DEAR Str:—Will you kindly answer the following statement of case we now 
have on our hands: 

On September 8th, 9th, 10th and Lith we sent to our correspondent in Louis- 
villea number of checks on a country bank for credit, in pursuance of our usual prac- 
tice; these checks were sent by them direct to the paying bank of which they were not 
a correspondent —that is, did not have a credit account with them. (Checks were 
credited to us by our Louisville correspondent on September 9th, 10th, 11th and 13th.) 
At some date before the 17th our correspondent received from the paying bank their 
check for the total amount, which, on presentation, was protested; the notice of this 
fact from our correspondent is dated the 17th, and on that date the paying bank was 
closed and placed in the hands of a Receiver (a U. 8. Bank Examiner). On the 22d 
our correspondent charged amount of said checks to us. 

The checks were all on responsible parties and were charged up to them by the 
paying bank, of course. 

ist. Has our correspondent the right to charge the checks back to us ? 

2d. Can we charge the checks back to our depositors / 


3d. If there is any loss in the collection of these checks from the paying bank, 
must our bank lose ? 


The payors of the checks, in view of the fact that they have been charged to their 

several accounts, will naturally refuse to pay again. 
Yours respectfully, CASHIER. 

Answer.—Under the decisions, the Louisville bank was negligent 
in mailing the checks direct to the payor bank and would be respon- 
sible to you for any loss resulting from that course. The payor bank 
having failed, the Louisville bank is responsible to you. The an- 
swers to your questions are, therefore: 

1. Your correspondent has not the right to charge back the checks 
to you. 

2. You cannot charge back the checks to your customer. 

3. The Louisville bank, not your bank, will be the loser. 
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CORPORATION TAX LAW APPLIES TO NATIONAL BANKS. 


Editor Banking Law Journal. TuscaLoosa, Ala., October 25, 1909. 
Dear Srr:—Please answer through the columns of your paper, in its next issue, 
the following questions: Are national banks exempt from the operations of the Corpora- 
tion Tax Law, as passed by the special session of the 61st Congress? If so on what 
grounds ? Yours very truly, R. H. Cocurane, 
Cashier The City National Bank. 
Answer.—National banks are not exempt from the operations of 
the Corporation Tax Law. This is one of the objections strenuously 
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made to it. An amendment eliminating national banks was offered 
but it failed to pass. 
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INTEREST ON NOTE DUE ON HOLIDAY. 


Editor Banking Law Journal. SEATTLE, WASH., October 24, 1909. 

DEAR SIR :—We shall be greatly obliged if in an early issue you will state 
whether in the event of a note falling due on a Sunday or a holiday, and therefore 
not being payable until the following day, the holder is entitled to collect interest 
up to the exact date of payment. In other words, can the maker claim that if the 
note fell due on Sunday he can only be charged interest up to the Sunday and not 
to Monday ? Yours truly, PRESIDENT. 


Answer:—We find no decision covering the point raised. In the ab- 
sence of a judicial determination of the question, we are of the opin- 
ion that where a note falls due upon Sunday or a holiday, and there 
is no provision in the note to the contrary, it carries interest to the 
day on which it is legally due and payable; that is, where the day of 
payment named in the note is Sunday, interest may be figured to 
Monday. 

Ss 


COLLECTION. 
SENDING PAPER DIRECT TO PAYOR BANK. 
THE GENERAL RULE—THE RULE IN KENTUCKY. 


A KENTUCKY subscriber has recently submitted to the BANKING LAW JOURNAL 

the question of the liability of a bank which receives paper for collection and 
sends it directly to the payor bank (see page 866), or toa correspondent bank, which 
sends it directly to the payor bank. The question was answered by mail in accord- 
ance with the general holding of the courtson this point, whichis that it is negligent 
to forward paper directly to the bank, on whichit is drawn, for collection. But a Ken- 
tucky decision, contrary to the prevailing opinion is worthy of note. 

A forwarding bank must exercise due care in the selection of the correspondent 
to whom it transmits the paper for collection and it is now generally held that the 
bank upon which an instrument is drawn is not a suitable agent to collect. Evans- 
ville First National Bank v. Louisville Fourth National Bank, 56 Fed. Rep. 967. 

In German National Bank v. Burns, 12 Colo. 539, it was said: ‘‘ Whether we 
regard the sending of the certificate to the Leadville Bank as the selection of such 
bank as agent for the collection of the paper, or as a direct presentation for payment, as 
defendant's counsel contend, the danger of such course was the same in either case. 
Even if we can conceive of such an anomaly as one bank acting as the agent of an- 
other to make a collection against itself, it must be apparent that the selection of 
such an agent is not sanctioned by business prudence and discretion. How can the 
debtor be the proper agent of the creditor in the very matter of collecting the debt ? 
His interests are all adverse to those of his principal. If the debtor is embarrassed, 
there is temptation to delay; if wanting in integrity, there is the opportunity to de- 
stroy and deny the evidence of the indebtedness.” 

But a different rule would seem to prevail in Kentucky, at least in a case where 
the drawee bank has promptly sent its check for the amount of the paper forwarded, 

In Farmer's Bank & Trust Co. v. Newland, Ky. (1895), 31 S. W. Rep. 38, the 
facts showed that the plaintiff delivered to the defendant bank a certificate of deposit 
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drawn on the Pineville Banking Co. for collection. The certificate was sent direct to 
the Pineville Bank, which sent back its check on the Louisville Banking Company. 
The check was duly presented but payment was refused because of the failure of 
the Pineville Bank in the meantime. On this statement of facts it was held that the 
plaintiff could not hold the defendant bank responsible. 

The following is quoted from the court’s opinion: 

‘*When a customer deposits with a bank, a note, bill of exchange, certificate of 
deposit, check, etc., for collection at a point distant from the location of the bank, 
he must know that the bank cannot send one of its officers or agents to such point 
to make the collection. He is presumed to know the method employed by banks in 
making such collections. He knew that the bank must select some other bank 
or agency to aid in accomplishing the undertaking imposed on it. He has made the 
bank his agent for that purpose. He has employed the bank to do, through its 
method of making collections, that which would cost him much time and money to 
do himself. When he so engages the bank, and makes it his agent to make the col- 
lection he does so with the implied understanding that the bank will follow the cus- 
tomary method in making such collections, which necessitates the selection of agents 
or correspondents at other points to carry out the undertaking, and the bank can 
only be held responsible for the exercise of due care and diligence in making such 
selection. If the appellant (bank), in the case of its agency, had theright to present 
the certificate of deposit through one of its officers, or through some agent at Pine- 
ville, and receive in payment thereof the check of the Pineville Banking Company on 
the Louisville Banking Company, then, having presented the certificate and de- 
manded payment by letter, thus obtaining the check in payment, it certainly would 
leave the parties in the same status with either state of case, because it might be ad- 
mitted forthe purpose of argument that the sending of the certificate of deposit to the 
Pineville Banking Company would be the selection of an agent to make the collection 
without due care and proper diligence; yet it having made payment of the certificate 
by check, which the appellant (bank), through an officer or agent, which it may have 
selected for that purpose, might have properly received in payment thereof, then it 
must necessarily follow that the appellee (depositor) was not damaged because the 
certificate was presented and payment demanded by letter, and the check in pay- 
ment was transmitted by mail.” 

This decision does not appear to have been overruled by any subsequent deci- 
sion in the Kentucky courts. While the majority rule may be otherwise there is 
some claim to soundness in the argument that acollecting bank should not be held 
guilty of negligence where it has sent paper direct to the payor bank for collection, 
and where it has received back the payor bank’s check, which is as much as it could 
have done had the collection been accomplished through a correspondent at the 
place of collection, 

The Kentucky decision, however, does not stand for the proposition that a for- 
warding bank would not be deemed negligent if the payor bank should take advan- 
tage of having paper sent directly to it by retaining the paper or in some other way 
preventing its collection. 


Ss 
FIRST NATIONAL BANK, SIOUX CITY, IOWA. 


The. purchase of control of the First National Bank, Sioux City, la., by John 
McHugh and his associates has resulted in the amalgamation of its interests with 
those of the Iowa State National Bank of which Mr. McHugh was president. All! 
of the stockholders of the Iowa State National are given an opportunity to purchase 
shares of the First National stock in proportion to their holdings at the price paid by 
Mr. McHugh and his associates. 





GUARANTY IN TEXAS. 


GUARANTY IN TEXAS. 
TWO PLANS OPERATIVE. 


There are two plans of guaranteeing deposits in Texas. One is known as the 
assessment plan and the other as the bond plan of guaranty. The law providing 
these which passed the Legislature in May, becomes operative January 1, but it re- 
quires the institutions to decide which plan they will accept by October 1. The ma- 
jor portion have taken the assessment plan, less than fifty, it is reported, having de- 
cided on the bond plan. The following statement, relative to the status of the fund 
at the time it will become operative, was made by State Bank Commissioner Love : 

‘‘From the returns received it is now an assured fact that there will be at least 
455 State banks in the guaranty-fund system, which will be in operation on and after 
Jan. 1, 1910. From the capital, surplus and deposits of these banks, as shown by the 
records of this department, it can be safely estimated that the guaranty fund will 
amount on Jan. I, Igto to at least $500,000, of which $125,000 will be deposited in 
cash with the State Treasury and the remaining $375,000 will be deposited with banks 
comprising the guaranty-fund system pro rata as a demand deposit subject to check 
upon the order of the State Banking Board. In addition to this cash fund of $500,0co 
under the law, the board will have the right to make assessments, in case they should 
become necessary to pay depositors in a bank closed, not exceeding 2% of the depos- 
its in any one year in the estimated amount of $1,000,000, 

‘‘In this way,on and after Jan. 1, there will be subject to the call of the State Bank- 
ing Board, to meet the claims of non-interest-bearing and unsecured depositors in 
guaranty-fund banks which may be closed, altogether the sum of $1,500,000 for the 
year glo. 

‘During the forty-one years’ experience of the national banks of Texas the aver- 
age annual loss to depositors in closed national banks has been $31,857, and the 
highest loss sustained by depositors in closed banks during any one year was $395,- 
432. The average annual amount of claims proven against closed national banks 
has been $78,408, and the highest amount of claims proven during any one year has 
been $787,465. 

‘Therefore, for any non-interest-bearing and unsecured depositor in a guaranty- 
fund State bank to suffer any loss on account of the closing of the bank, it will be 
necessary for the loss to all such depositors in all guaranty-fund banks during the 
year to exceed by forty-seven times the average annual loss of depositors in Texas 
national banks, and to exceed by three and eight-tenths times the highest amounts 
of loss sustained by depositors and creditors of all kinds in closed national banks 
during any one year in the history of the national banking system in the State. 

‘‘The depositors in bond-security banks will be protected by an indemnity bond 
equal to the amount of the capital stock of a bank, unless the deposits of a bank shall 
exceed six times the amount of its capital and surplus, in which case it will be re- 
quired to give an additional bond covering the excess of its deposits above six times 
the amount of its capital and surplus.” 

A county judge asked Assistant Attorney-General Hawkins if a bond filed by 
a bank adopting the bond plan would be acceptable if signed only by stockhold- 
ers and directors as surety. Mr. Hawkins pointed out that the statute does not 
forbid directors or stockholders from acting as such sureties, but quite properly 
called attention to the adequacy of sureties as follows: 

‘‘As to the personal worth of such shareholder sureties, that isa matter upon 
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which the county judge must pass. However, I beg to suggest that in doing so the 
county judge should take into consideration the facts that under our State banking 
law each director must be a stockholder and each stockholder is already personally 
liable to creditors of such bank or trust company for the full amount of his stock 
therein, and also that in determining in a particular instance whether or not such pro- 
posed director or other stockholder surety may become a proper and legal surety the 
amount of his stock aforesaid and also the amount of his aforesaid statutory liability 
as such stockholder should be deducted from his present worth over and above al! 
exemptions allowed him by law.” 

The Commercial Bank and Trust of Dallas decided, in September, that it would 
liquidate rather than continue under either of the guaranty plans. The Park Bank 
and Trust Co. of Beaumont, Tex., has reorganized as the Gulf Land and Trust Co. and 
is no longer a strictly banking institution. Every other institution there isa national 
bank except the Texas Bank and Trust Co., hence it will be the only Beaumont insti- 


tution amenable to this law. 


THE SPECIALLY CONSTRUCTED BURROUGHS. 


An interesting and instructive address was delivered by C. R. McKay, manager 
of the transit department of the First National Bank, Chicago, before the Clearing 
House Section at the American Bankers’ Convention. His subject was ‘‘The Num- 
erical System in the Transit Department.” In describing the practical problems of 
this department he said in part : 

“It remained for the Hibernia Bank and Trust Co. of New Orleans to take the 
next important step toward saving labor in the Transit Department. Early in 1908 
they introduced a numerical] system which enabled them to write their transit letters 
on a specially constructed Burroughs Adding Machine using numbers only, with 
special keys for ‘No Protest’ and other instructions. They used batch numbers and 
instead of writing the names of depositors they registered the batch numbers. The 
transit items received from city depositors as well as those from out of town correspon- 
dents were balanced in batches and the batch number stamped on each item. In 
place of writing the name of the drawee banks, clearing house numbers were used, 
and for towns which had no clearing house arbitrary numbers were supplied, the 
banks being numbered according to seniority. The oldest bank would be Number 
One and so on. 

‘‘About a year ago the First National Bank of Chicago put in operation a num- 
erical system similar to the one used by the Hibernia Bank and Trust Co. of New 
Orleans, but with some alterations. While the batch system could be used by most 
banks for the itemsreceived in the mail from country correspondents it did not seem 
practical to use it for items coming through the receiving tellers in a bank having 
a large number of tellers. So instead of using the batch system for tellers’ items 
the city depositors were given numbers and each depositor having out of town items 
was furnished with a numbered indorsement stamp to be used on all items deposited, 
the batch system being used only for mail items received from correspondents.” 


a a aa — 


ORGANIZATION OF NATIONAL BANKS. 


During the month of October, 1909, twenty-seven applications to organize na- 
tional banks were received. The total number of national banks organized is 9,572, 
of which 2,547 have discontinued business, leaving in existence 7,025 banks, with 
authorized capital of $964,621,925, and circulation outstanding secured by bonds 
$678, 344,963. 
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THE CENTRAL BANK. 
HE National City Bank, Chicago, in its recent review of the proposition after 
referring to the panic of 1907, said in part: 

‘Our chief gold reserves are in the United States Treasury unavailable as a basis 
for expansion. * * * Besides, under our national banking system, a bank in a non- 
reserve city with deposits of say $1,000,000, keeps six per cent., or $60,000 in its own 
vault, and nine per cent. or $90,000 to its credit with a reserve city bank. In the 
reserve city bank, however, the $90,000 is merely a deposit against which it keeps an 
actual reserve of about $20,000. When trouble comes, therefore, and the bank in the 
non-reserve city decides to increase its cash reserves from six to eight per cent., it calls 
upon its reserve agent for $20,000 cash, and when the reserve city bank has forwarded 
that amount, it has parted with all the actual reserve it has belonging to the non-re- 
serve city bank, and it still has a deposit liability on its books of $70,000 against 
which it holds no reserve whatever. 

‘As it is a very natural and prudent thing for banks in non-reserve cities to in- 
crease their cash reserves by at least 2 per cent. when trouble threatens, nearly all try 
to do so at the same time, and the result is that the threatened trouble becomes a 
reality. In short, when financial trouble threatens in any other great country the sys- 
tem provides relief and the danger is avoided, whereas, unfortunately, with us every 
step we take increases the trouble and helps it along until it is beyond control. 

‘Financial stringency existed in all the leading countries in 1907. Suspension 
of specie payments and actual panic occurred only in the United States. They stopped 
abruptly at our borders, and Canada and even Mexico knew nothing of them. Mani- 
festly, we need something! There is little difference of opinion on that score. But 
when we begin to discuss the remedy we have a wide divergence of views. * * * 

“If the $900,000,000 gold in the U. 8S. Treasury in 1907, held against an equal 
amount of notes, had been in a central bank it would have formed a sufficient basis 
for the issue of an additional $900,000,000 of currency, for 50 per cent.reserve against 
currency would be ample. For such additional issue the central bank would, of 
course, receive acceptable banking assets. A far smaller amount, however, than 
$900,000,000 would have averted the panic. It seems clear that such an institution 
would provide the elasticity to our currency which we so much need, not only in 
times of stress, but every crop-moving season. 

‘‘There are many details which would require careful study, but to many compe- 
tent to judge, the central bank idea seems to be the correct solution of the difficulty. 
The fact that all the other important countries of the world have adopted it ought to 
give it weight. Even little Switzerland came to it four years ago, and Japan, after 
adopting a system copied from ours, has established a central bank patterned after the 
Imperial Bank of Germany. 

‘There seems some danger that the bank would not pay unless it entered into 
competition with existing banks for regular commercial business; but we must. re- 
member that central banks are not expected to earn large dividends. 

‘*We predict a long campaign of discussion before the right course appears clear to 
the American people; but it seems to us that the arguments advanced for a central 
bank are well worthy of the most earnest study.” 
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STATUS OF CHECKS FOR LESS THAN ONE DOLLAR. 


A popular impression appears to exist that the drawing of checks for less than 
$1 would be illegal under the new code, approved March 4, 1909, which becomes 
effective January 1, 1910. The Treasury Department has issued a statement intended 
to dispel all doubt as to the validity of such checks. The law in question was passed 
forty-seven years ago, but the present attention attracted to it is due to its re-enact- 
ment under the Revised Statutes. It stipulates that: 

‘*No person shall make, issue, circulate or pay out any note, check, memorandum, 
token or other obligation for a less sum than $1, intended to circulate as money or to 
be received or used in lieu of lawful money of the United States, and every person so 
offending shall be fined not more than $500 or imprisoned not more than six months, 
or both.” 

The Treasury Department's announcement in the matter is as follows: 

‘*There is a widespread but entirely needless concern on the question of the le- 
gality of issuing a check for an amount less than $1. The law about which this ques- 
tion was raised was passed forty-seven years ago and has been in effect and enforced 
ever since. In 1862, in order to raise funds for war purposes, this law was passed 
placing postage stamps in general circulation as money. It was important that this 
device should not be interfered with by individuals issuing notes or checks to be used 
as fractional currency. A clause was therefore inserted in the law to prevent this. 

**A bank check is an order on a banker to pay a particular sum of money. It is 
not designed to be put in circulation as a substitute for money. There is no conflict 
with this ancient law in issuing checks for any amount however small. This has been 
the construction placed upon this law by the Treasury Department from the passage 
of the Act in 1862 down to the present moment.” 


—— 
MONEY THAT IS LEGAL TENDER. 


It has been stated that few bankers and perhaps not a senator or congressman 
can tell accurately what parts of the United States currency are legal tender. There 
are ten kinds of money in circulation in the United States; gold coins, standard silver 
dollars, subsidiary silver, gold certificates, silver certificates, treasury notes (1890), 
United States notes (greenbacks), national bank notes, nickel coins and bronze coins. 

Legal tender money is that which a debtor may require his creditor to receive in 
payment in the absence of any special agreement. 

Gold certificates are not a legal tender but are receivable for customs, taxes and 
all public debts. Silver certificates and national bank notes are not legal tender but 
are receivable in payment of taxes, excises, public lands and all other payments to 
the United States, except duties on imports. While United States notes are legal tender 
except for duties on imports and interest on the public debt, they have been received 
freely and without question by the Government since the resumption of specie pay- 
ment in 1879. No foreign coin of any kind is legal tender. The following are legal 
tender in all that the term means: Gold coins, standard siver dollars, subsidiary silver 
coins up to $10, minor coins of copper, bronze or copper-nickel up to 25 cents, United 
States notes and treasury notes of 1890. 


- “- 4-4 ——— 


So great has been the demand for Lincoln cents that nothing else has been coined 


at the Philadelphia mint since the end of June. The coinage has now reached the 
total of 70,000,000. 








